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* Free consultations!
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by Robin Pearson

As my presidency draws to a close, I look back with some satisfaction at a very productive
and rewarding year. I am honored by the trust and confidence that was placed in me to
serve as president of this fantastic organization. When I first moved to this county, I never
imagined that I would hold this esteemed position, let alone be the first person of color and
only the fifth woman to do so. As I stated at my induction ceremony last January, my
primary platform this year has been to promote diversity. As a consequence, I worked to
turn the bar association into a more inclusive organization that honors the differences of our
members. I believe our community is better served by having lawyers with wide-ranging
backgrounds and training who can serve a multi-cultural community.

As I reflect upon the events of the past year, I am proud to report that the bar association
has been very prolific. Our goals for 2008 were to (1) increase public trust and confidence
in our judicial system; (2) promote diversity in our governance, membership, and the bench;
(3) make the bar association more relevant to its members; and (4) have the infrastructure,
resources, and staff necessary to fulfill our vision. Based on the accomplishments set forth
below, I think we succeeded in meeting our goals by:

« establishing a Judicial Mentoring Program to guide attorneys who are contemplating 2
career on the bench. Our special thanks go to those who worked hard to make this program
possible, including Judges Barbara Zuniga, Diana Smith, Batry Goode, Steve Austin, Lewis
Davis, and Susanne Fenstermacher,

+ forming a Diversity Section (with the assistance of Judges Zuniga and Smith) to provide
support and guidance to attorneys from diverse backgrounds. (On a related note, the
Diversity Committee continued its hard work by updating its Power Point presentation

Julie Schumer
Certified Appellate Specialist

Certified by the State Bar of Califomia Board of Legal Specialization

MOTIONS, APPEALS & WRITS

30 years experience

925.254.3650

juliesch@ix.netcom.com * www.bayareaappellatelawyer.com
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and offering it to our members, working to
establish a Law Academy at Deer Valley
High School in Aatioch, and providing a
special diversity Power Point presentation
to our judicial officers);

e recruiting membersof the legal profession
to serve as mentors for children whose
parents are incarcerated;

e reinstituting the Get to Know Your Local
Judges events;

» revising the By-Laws of the bar association
to address its growth and changing needs;

¢ completing the assessment of the sur-
veys for large firms, small firms, and solo
practitioners;

¢ dedicating a bench to the memory of
long-time bar association supporters, John
and Fosca Zandonella (see page 11);

* hosting a Law Day for Lawyers program
that provided members with practical help
and affordable MCLE credit;

» working with the bench to fund scholar-
ships (through the Court Scholarship Fund)
for individuals with past criminal convictions
who are making positive changes in their
lives;

» assisting with Appellate Oral Arguments
at Acalanes High School and hosting 2
reception for the participants and appellate
justices;

* maintaining strong bench-bar relations to
improve the administration of the courts;

* increasing diversity on the bar’s board of
directors;

+ commencing plans to update the bar
association’s website; and

¢ maiataining the bar association’s existing
programs and continuing to provide support
to the various bar sections.

Of course, these accomplishments would
not have been possible without the collab-
orative effort put forth by many people. The
bar association’s success is due in large part

to the dedication of the board of directors. p
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2009 MEMBERSHIP RENEWAL DRIVE

IN PROGRESS NOW!

It is fast and easy to RENEW ONLINE at www.cccba.org

The first 250 online renewals will be entered into a drawing for the winner’s choice of a refund of his or her
2009 CCCBA membership dues™ and three practice area listings; or a one-third page ad in an upcoming
issue of the Contra Costa Lawyer. The winner will be drawn at the January instaltation luncheon.™*

To renew online:

1. Open "Member Resources” and follow the “to renew click here” link. Use your CCCBAID # to log-on
to your personalized application. Forget your ID #7 Calf us at (925) 686-6900 x 2 for help.

2. Review your current membership information and make any changes then update your dues, sections
and practice areas. Payment: If you are paying by credit card, fill-in the secure payment section - or -
Checkmark the “I'm mailing in a check” box.

3. Checkmark the "Yes, | agree” box validating your Membership agreement.

4. Click “Print Form” to make a copy for yourﬁle and/or your accounting department.

5. Click “Submit Form.” Paid by credit card? Your membership renewal is complete. Mailing a check?
Your membership renewal will be processed upon receipt of payment.

Some firms have their accounting depariment collect all the membership applications and bundle them
for submission to CCCBA with ane check. If your firm does this, you may still make the necessary changes
to your on-line membership application and then before you click “Submit Form” printa copy to give your
accounting department for processing. As always, your continued membership is appreciated.

Not tech savvy? The printed Membership Renewal Statement will be mailed the first week in December.

*Does not include Section Dues or LRIS Dues. **You do not have to be present to win.
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I have had the honor of working with an
extraordinary group of hard working and
passionate individuals, and I want to thank
them for their commitment to our bar.
Presiding Judge Terence Bruiniers gave me
much of his valuable time and support
throughout the year, and 1 appreciated it
immensely. I want to thank my colleagues
at Miller Starr Regalia for their stalwart
support and enthusiasm for my presidency
and my diversity platform. [ am fortunate
to be working with a group of people who
are dedicated to making the practice of law
a pleasure on a personal and professional
basis. I owe a debt of gratitude to the
director of the bar association, Lisa Reep,
and her staff. Nothing at the bar would
ever be accomplished without Lisa’s hard
work and knowledge. And finally, I want
to thank my husband Ted for his love,
encouragement, and support.

My travels around the state as president
this year convinced me that we are one of the
most organized and effective bar associations
in California. I know that my successor,
Larry Cook, and his board of directors will
continue to guide the bar association through
the challenges that lie ahead while helping
it to flourish. In my induction speech, I
touched upon the momentous changes that
have been taking place toward diversity in
our society. At that time, we knew history
would likely be made because the Demo-
cratic nominee for President of the United
States would either be a woman or an
African American. History was made yet
again because both presidential tickets
reflected the demographics of this country.
Although my term expires at the end of this
month, I will continue to actively promote
diversity within the legal profession in addi-
tion to supporting the bar association’s other
activities. I want to thank you all for your
support and for sharing this wonderful
journey with me, and I hope you continue
to show your active support as well. ¢

— Robin Pearson is Senior Counsel with Miller
Starr Regalia in Walnut Creek. She practices civil
litigation with an emphasis in veal estate matters.
She can be reached at ymp @msrlegal.com.
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Annual GCCBA Officer Installation

Jfeaturing

Justice Ignazio Ruvolo
First District Court of Appeal

Friday, January 16, 2009

Contra Costa Country Club
801 Golf Club Road = Pleasant Hill
Social 11:30am = Lunch and program 12:00 — 1:30pm

CCCBA Membership Directory photos may be taken from 11:00am to noon ~and~ 1:30 to 2:30pm

$40 CCCBA members ® $50 non members
1 hour MCLE Credit

Menu Choices: Grilled, Herb Marinated Chicken Breast served over Roasted Mushrooms and Sweet Garlic Herb Jus
~or~ Poached Salmon Filet with Kettle One and Green Olive Beurre Blanc (vegetarian option available)

To register: Phone in your credit card (925.370-2548) or send check, payable to CCCBA to Michele Vasta, ¢/o CCCBA,
704 Main Street, Martinez 94553. Please indicate your menu selection. Call Michele, 925.370-2548, for further information.

PICTORIAL MEMBERSHIP DIRECTORY PHOTOS
Photo sessions for the directory are free. No appointment is necessary; simply show up during one of the following scheduled photo shoots:

Friday, January 16, 11am-noon; 1:30-2:30pm: (in conjunction with the annual Installation Luncheon above)
Contra Costa Country Club, 801 Golf Club Road, Pleasant Hill

Tuesday, January 20, 8am-5pm: Morgan Miller Blair, 1331 N. California Bivd., 2 floor, Walnut Creek (925.937-3600)
Thursday, January 22, 8am-2pm: Contra Costa County Bar Association, 704 Main Street, Martinez (925.686-6900)

Alternatively, you may forward a camera-ready photo for inclusion in the directory (head and shoulders, plain background) to CCCBA, 704 Main Street,
Martinez, CA 94553 or e-mail a photo (minimum of 300dpi) to Nancy Young at young-design@prodigy.net no later than February 13, 2009.

REMINDER: You must be a current member by March 1, 2009 to be included in the annual CCCBA Membership Directory.

RESTRICTED ACCESS COURT SECURITY CARDS

How to obtain a card for the FIRST time (or for those wishing o have their photo retaken): The Contra Costa County Superior Court
provides restricted access court security cards to CCCBA members for a $10 fee. These photo ID cards are valid for two years and allow our members
to bypass the court's perimeter security system, which is particularly beneficial to attorneys who make frequent court appearances. Purchase of a
restricted access court security card is entirely optional. If you would fike to obtain one, you will be required to sign a contract, which you can oblain
from Jenny Comages at 925.370-2543 or via e-mail at jcomages@cceba.org. You must present a form of picture identification and your State Bar
card at the time your photo is taken. Current membership in the CCCBA will be verified by the Court's Executive Office. Interested members may drop
in to have their photo taken by Lisa Frades at Superior Court’s Executive Offices, located at 649 Main Street, Room #7103, in Martinez. Although
walk-ins are welcome, we recommend that you notify Lisa in advance of your intention to drop in. She can be reached directly at 925.957-5600.
Payment will be accepted by cash or check.

Il Note: Cards obtained in 2009 and 2010 will be valid until December 31, 2010.
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Whittlesey v. Aiello

Attorney Fees in Trust Litigation

by Loren Barr

Most settlors of living trusts name a child or spouse as their successor trustee. As a result, trust litigation often involves disputes
between a beneficiary, on the one hand, and a trustee who is also a beneficiary (the “trustee-beneficiary”) on the other. These cases
often unfairly favor the trustee-beneficiary because the trustee usually has access to a war chest of trust funds to spend on the
litigation while the beneficiary must pay his own litigation fees. Few beneficiaries have the resources to fund this long and
expensive litigation, and they become particularly frustrated when their adversary, often a sibling or step-parent, is paying their
attorneys with what the beneficiary views as his inheritance. w Under these circumstances, it is not surprising that the first battle
in trust litigation often involves a determination of whether a trustee-beneficiary can spend trust funds in litigation against a
beneficiary. Whittlesey v. Aiello [104 Cal. App. 4* 1221 (2002) (McAdams)] provides a tool to deny a trustee-beneficiary access to
trust funds for use in litigation. This article explains Whittlesey and offers suggestions for how it can be used by practitioners.

In Whittlesey, husband and wife created a
revocable trust and named niece as the
trustee and primary beneficiary. Wife died
and husband remarried, and amended the
trust to name (you'll never guess...) new
wife and her son as the primary benefi-
ciaries. Husband died and niece contested
the amendment on the basis of undue
influence. New wife, as trustee, hired an
attorney to defend the contest. Three
months later, new wife died, and the same
lawyer continued the defense of the con-
test on behalf of the successor trustee. At
trial, the court found the amendment void
as a result of the undue influence of new
wife and her son.

The Court of Appeals affirmed the trial
court’s denial of litigation fees and costs.
Unfortunately, the decision is based on
three lines of reasoning —one sound, and

two somewhat questionable. First, the
court reasoned that a trustee should
remain neutral in disputes between ben-
eficiaries, and should refrain from using
trust funds to litigate on behalf of one
beneficiary against another. While it is
true that a trustee has a duty to “defend
the trust” (Probate Code §16011), its duty
extends only so far as to prevent a default
against the trust; after that, it should pull
back and allow the beneficiaries to litigate
at theirown expense. If the trustee chooses
to enter the fray by participating in the
litigation on behalf of a beneficiary, it does
so at considerable risk. Citing Estaze of
Hize (which involved a will and probate
estate rather than a trust), the court found
“if an executor voluntarily assume[s} the
burden ofa contest which properly belongs
to the {beneficiaries], he must look to

ARLENE SEGAL
Law Offices of Arlene Segal

Litigation - Mediation
Trust and Estate Disputes * Financial Abuse

200 Pringle Avenue, Suite 350 * Walnut Creek, CA 94596
telephone (925) 937-4224 * fax (925) 937-4273

them, and not to the estate for reimburse-
ment.” (Although not discussed in the
decision, a trustee-beneficiary may gener-
ally litigate against another beneficiary at
its own expense with separate counsel.)
It would have been good for the court
to stop there. Instead, the court seemed
to also base its decision on a second line
of reasoning — that a trustee may use trust
funds to defend a contest that challenges
the very existence of the trust, but not one
that challenges an amendment to the trust.
In fact, the court’s statement of its holding
recites this purported rule: “We conclude
that, because this was a dispute between
competing trust beneficiaries and not a
challenge to the trust itself, the trial court
propetly denied litigation expenses.”
This rule makes little sense. Imagine
afather named Adam with two sons, Cain

— WANTED —

Conservatorships
think
Matt Toth
as in
Pedder, Hesseltine,
Walker & Toth, LLP

oldest partnership in Contra Costa County
(52 years)

p 925.283-6816 * £925.283-3683

3445 Golden Gate Way, PO. Box 479
Lafayette, CA 94549-0479

AV Martindale-Hubbell
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and Abel. Adam creates and funds a trust,
leaving his estate in equal shares to his
two sons. On his deathbed, Adam executes
an amendment to the trust, leaving his
entire trust estate to Cain and naming
Cain as trustee. Abel contests the amend-
ment on the grounds of undue influence
and incapacity. In this example, following
the “challenge to the trust itself” rule,
Cain may not use trust funds to defend
against Abel’s contest because Abel has
challenged an amendment rather than
the validity of the trust itself.

Now imagine that Adam has a simple
will leaving his estate in equal shares to his
two sons. On his deathbed, he executes a
living trustand an assignment transferring
his entire estate to the trust. Abel contests
the trust on the same grounds. In this case,
because —and only because—thealleged
misdeed was accomplished by means of an
original trust instrument rather than an
amendment to a previously created trust,
Cain may use trust funds in defense of the
contest. This result, resting entirely on
which piece of paper is in dispute, cannot
be what the court intended.

As a third line of reasoning, Whiztlesey
states that “The underlying principle...in
allowing costs and attorneys’ fees inciden-
tal to litigation out of a trust estate is that
such litigation is a benefit and a service to
the trust.” This rule amounts to nothing
more than this: If a trustee-beneficiary
uses trust funds to swecessfully defend
against a contest, then he benefited the
trust and the trust will pay his attorneys’
tees; if he uses trust funds to umsuccessfully
defend against a contest, then the trust
will not pay his attorneys’ fees and he
must pay them personally. The difficuley
here is that whether a litigating trustee
is successful can only be determined after
trial. Hence, application of this rule will
not sever a trustee-beneficiary’s access to
trust funds until afeer trial, allowing a
trustee-beneficiary to use trust funds to
lean on the beneficiary throughout the
litigation; it provides courts and benefi-
ciaries with no way of preventing a trustee
from litigating on behalf of one beneficiary
against another.! P
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Elder Law is
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Alzheimer’s
Planning

The average survival rate is eight years after being
diagnosed with Alzheimer’s — some live as few as
three years after diagnosis, while otherslive as long
as 20. Most people with Alzheimer$ don' die from
the disease itself, but from pneumonia, a urinary
tract infection or complications from a fall.

Until there$ a cure, people with the disease will
need caregiving and legal advice. According to the
Alzheimer$ Association, approximately one in ten
families has a relative with this disease. Of the
four million people living in the U.S. with
Alzheimer$ disease, the majority live at home —
often receiving care from family members.
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call elder law attorney
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Contra Costa County

B AR ASSOCIATIONV

Holiday Party

Thursday, December 18, 2008
4:30 - 6:30pm ¢ 704 Main Street, Martinez

5

CCCBA members and Contra Costa Superior Court judges, clerks and
administrative staff are invited to join us for fun, food and holiday cheer.

To gain admittance to the party, simply bring a non-perishable food
item(s) for donation to the Contra Costa Food Bank and/or toy(s)
for donation to the 16™ Annual Toy Drive for homeless children,
sponsored by the Juvenile Section of the CCCBA.

Please RSVP to Michele Vasta at 925.370-2548 by December 11
(although drop-ins are welcome).

- Food § Drinks Provided -

Northern California
Mediator / Arbitrator

11 years as Mediator
20 years as Arbitrator
28 years in Civil Practice

* Training includes Mediation Course at

Roger E Allen Pepperdine University 1995

510.832-7770

* Serving on Kaiser Medical Malpractice
Neutral Arbitrators Panel

* Settlement Commissioner, Alameda and
Ericksen, Arbuthnot, Kilduff, Contra Costa Counties

Day & Lindstrom, Inc. * Pro Tem Judge, Small Claims,

155 Grand Avenue, Suite 1050 Alameda County

Qakland, CA 94612
rallen@eakdl.com

* Experienced in all areas of Tort Litigation,
including injury, property damage, fire loss,
malpractice, construction defect
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The proper rule, notwithstanding its
varied articulation in Whistlesey, seems to be
that a beneficiary deserves an independent
trustee. It need not be a professional or
corporate trustee — a family member and
even a trustee-beneficiary will suffice — so
long as the trustee does not take sides in the
lirigation. As such, Whittlesey invites several
responses from courts and practitioners.

First, practitioners can use Whittlesey
to prevent trustees from using trust funds
to litigate for their own benefit. Second,
practitioners representing trustees engaged
in litigation should consider a clause in
their fee agreement informing the truscee
that it may have to pay its own attorneys’
fees if the court denies it the use of funds
in litigation. Third, trustee-beneficiaries
engaged in litigation against beneficiaries
should consider hiring separate counsel
(i.e., not the same attorney representing
them in their capacity as trustee) using
personal funds. Fourth, counsel repre-
senting a trustee-beneficiary might
request a court order authorizing the use
of trust funds in litigation.

Finally, some practitioners have sug-
gested the inclusion of various clauses in
their trusts to authorize the trustee’s use
of trust funds in litigation against bene-
ficiaries. Common clauses (“The trustee is
authorized to use trust funds to defend
against any contest or attack on the
trust...”) would seem insufficient to pre-
vent theapplication of Whistlesey. Stronger
language, authorizing a trustee-beneficiary
to use trust funds even to protect its own
interests, would seem inadvisable.

Future decisions may clarify the Whiitle-
sey rule, or rules. Until then, practitioners
must make do with a useful, but often
confusing, decision. ¢

—— Loven Barr is a Certified Specialist in Estate
Planning, Trust and Probate Law, specializing
in estate and trust litigation.

Finally, in what some consider dicta, the court stated
“litigation seeking to remove or surcharge a trustee for
mismanagement of trust assets would not warrant the
trustee to hire counsel at the expense of the trust. Such
litigation would be for the benefit of the trustee, not the
trust.” The accuracy and wisdom of this statement —
whatever it is — is beyond the scope of this article.
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]o}xn and Fosca Zanclonella
Memorial Bench Dedication

Septem]aer 23,2008
Peter L. Spinetta F‘amily Law Center

In Grateful Appreciation and Fond Memory of
John Zandonella (1929-2008) and Fosca Zandonella (1930-2007)
True Friends of the Legal Community

Contra Costa County Bar Association (2008)

Bill Gagen fon&ly reminisces about

]ohn and Fosca Zandonella while
Presicling ]udge Elect Mary Ann
O'Maﬂey and CCCBA President

Robin Pearson look on.

John and Fosca's children unveil
their parents’ memorial bench. From

left: Anna Bol), Mike Zan&onella, i
Patty Garaventa, Louie Zandonella.

e
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Am I Drinking too Much
25 a Rbetorical Question!

Alcohol use is an integral part of our culture as lawyers. Having been a

trial lawyer for well over 40 years, I certainly have had an opportunity to

observe alcohol use in our profession. And, of course, I have participated in it.

Ifyoulook at che history of our profession,
dating to the common law in England, we
can understand that alcohol use among
barristers, counselors and lawyers goes way
back. There is a great bar in London called
the “Wig and Pen,” which is primarily
populated by English lawyers. Barristers,
counselors, and lawyers all head for the
pub at days end to enjoy a few drinks (or
mote). There is a great television series
about an English barrister called “Rumpole
of the Bailey,” which was quite popular in
the '80s and '90s. Good old Rumpole loved
his claret and indulged regulatly at night
and often times at lunch. This was typical
of our English colleagues.

The same is true of American lawyers.
Generally we are social people and enjoy
social events from bar luncheons to con-
ventions. Alcohol is always a part of these
get-togethers and many lawyers are con-
noisseurs of good wine.

Most trial lawyers are especially fond
ofalcohol. Having been involved in board
meetings, conventions, and numerous
social events over the years, I have my
own perspective. Most trial lawyers of my
generation were hard drinkers. It was part
of who we were as courtroom lawyers.
Tough, macho and manly (there were very
few women lawyers in those early years).

12

Times have changed a bit. But there is
still a lot of drinking and not just among
trial lawyers. Any lawyer can get caught
up in this habit.

Lawyers have among the highest rates
of alcoholism, depression, and suicide of
any other profession. Between 50 and 80
percent of all lawyers who have discipline
problems have substance abuse problems.
There is no clear answer why this is the
case. Perhaps it is due to the tough con-
flictual nature of our profession. Maybe
it's part of our social nature. It certainly
is a reaction to stress.

There is nothing wrong with the rea-
sonable use of alcohol. Although thereare
some of us who should not drink at all
because of our propensity to alcoholism,
that is not true of the great majority of
our profession. So the question we need
to ask: Where do we draw the line? This
isa personal question that each of us needs
to answer for ourselves.

So why is the title of this article,
“Am I Drinking too Much is a Rhetorical
Question?” The answer is quite simple.
If you look in the mirror and wondet
whether you are drinking too much, then
you probably are. Perhaps it happens after
ahangover or perhaps you begin to catch
yourself increasing your use of alcohol.

MCLE SELF-STUDY

by Gary Guilliam

For whatever reason, you become con-
cerned. So youask yourself, “AmIdrinking
too much?” That question raises a red flag
and probably answers itself. Maybe you
should begin to reduce your intake. Or,
perhaps you should talk to someone about
it. But once you ask yourself that question,
you need to do something about it.
Many of us who have had serious
alcohol problems are known as “function-
ing alcoholics.” There are many people in
our profession who can be heavy drinkers
and yet are still be able to perform as
relatively good lawyers. In my case, I was
an evening drinker. I did alright during
the day, but drank very heavily when I
got home from work, through dinner and
after dinner, until bedtime. This is not
uncommon. But it usually is a serious sign
of impending problems with alcohol.
When do we cross the line from being
a social drinker to having a problem? In
my opinion, it is when we quit drinking
for social reasons and begin to drink for

stress. We are in a difficult and conflictual W

Take the quiz at the end of this article

(see page 15) to obtain one hour of the
hard-to-get substance abuse MCLE credit!
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Timothy L. Randall, Partner
Songstad & Randalf

“You have the right to enjoy the onhe-to-one attentlon of a Priority Banker. A financial
~ ally who's experienced in the complex financial needs of attorneys and faw firms.
- Someone to guide your banking with an expert touch. Whether it’s estabhshlng
W:IOLTAs and client trust accounts, arrangmg a Ilne of credlt to smooth cash flow
'between cases, or managing employee benef its, you deserve a banker who glves you’; :
the proper F nanc:al representaﬂon ’

Call '|-888-‘8|8-6o§q to 's_ch’ed‘ule a meetingﬁ'wit”h a

BANK OF
CALIFORNIA
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IRA HILLYER

SENIOR VICE PRESIDENT
INVESTMENT MANAGEMENT
& TRUST SERVICES

{ |
| Investment ¢ Trust &

| Management | Estate Service
| |

Bank

Putting your clients’ needs first.

Customized Investment and Trust Services
from Mechanics

* Expert planning. Our integrated plans can combine the most up-to-date
knowledge in trust, estate, tax, custody and banking services.

Expert solutions. From building wealth and minimizing taxes to
effectively implementing wealth transfers and philanthropic wishes.

Expert service. We're independent and locally owned with more than
103 years of experience. And with the only trust department headquartered
in the East Bay, you have convenient access to all of our trust professionals.

1333 N. California Boulevard, Suite 600

Walnut Creek, CA 94596
925.256.3033
www.mechanicsbank.com

Financial
Planning

! Private %
s ! Banking 1

Mechanics Bank

WEALTH MANAGEMENT

AT YOUR SERVICE

® Newly retired as a complex
litigation judge from Alam-
eda County.

® Named “Trial Judge of the
Year” by the Alameda Con-
tra Costa Trial Lawyers As-
sociation in 2000.

® During her 20 years on
the Bench, Judge Sabraw
presided over hundreds of
settlement conferences in
all categories of civil litiga-
tion.

- Hon. ‘
Bonnie Sabraw
’ {(Ret.)

Areas of Specialization

Business
Employment
Products Liability
Probate
Construction
HOA Issues
Environmental/
Toxic Torts
Personal Injury

Contra Costa County
Locations Available!

Also Available:

profession and most lawyers have a high
degree of stress. Alcohol seems like a quick
and easy way to reduce the stress. We
have a couple of drinks — we enjoy out-
selves — we begin to numb out. Alcohol
becomes an anestheric for the pain we feel
due to the stress, anxiety and overwork
that is an integral part of our legal profes-
sion. So this is the key. Are you drinking
to reduce stress as opposed to just having
alcohol at social occasions? Are you drink-
ing every day? Do you feel the need to
have a drink after a tough day at work?
These are all signs that alcohol is turning
from a fun part of your life to what can
be a very serious problem.

So what can we do about it? Some of
us are able to pull back and simply take
control of the use of our alcohol. However,
it is not that simple. Alcohol is an addict-
ing substance and it is easy to fall into
that addiction. Fortunately our profession
has become much more sensitive to this
problem and we now have support and
help for this problem. There are a number
of groups as part of our Bar Association
that give advice and help for substance
abuse. The one that I prefer: The Other
Bar. This is a confidential organization
that will help and/or assist lawyers who
may have an alcohol or substance abuse
problem. I'strongly urge you to call them
and get a confidential consultation if you,
your friends, colleagues or partners need
help. This organization is not just for
serious alcoholics and down-and-out
drunks. It is for anyone who questions
their drinking and wants some advice.
The Other Bar members are made up of
the top people in our profession and they
are ready to talk to you about the problem
and help you answer the question: Am I
drinking too much?

You can reach The Other Bar at 800-
222-9767 (www.otherbar.org). &

Hon. Richard Flier {Ret.)
Hon. Richard Hodge (Ret.)
Hon. Joanne Parrilli (Ret.)
Hon. M.O. Sabraw (Ret

Hon. James Trembath (Ret.)
Michael Carbone, Esq.

Eric lvary, Esq.

Mlchael McCabe ESQ ..and many more!

— Gary Guilliam recently wrote a book
about his experience with aloobol and bis

. struggle with losses, relationships and all the
Dorene Kanoh, VP

~tel 41 5.772_0900 issues that survound trial lawyers. He can be
50 Fremont St,, Ste. 2110 D R fax 415.772.0960 reached at 510.832-5411.
San Francisco, CA 94105 [servicEs inc | www.adrservices.org
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Contra Costa County

BAR ASSOCIATION

CALENDAR

Barristers Section

Holiday Party

Y\ease . OV\" Thursday, December 4, 2008

W 6:30 p.m. - whenever

Spin Ultra Lounge
1411 Locust Street, Walnut Creek

Who's invited? Everyone from the CCCBA!

Tickets: $5 per person/$10 at the door (which includes 2 drink tickets, good for two drinks)
Live DJ spinning all night long!

RSVP (& send checks, payable to CCCBA) to Michele Vasta,
CCCBA, 704 Main Street, Martinez 94553.

For further information, please contact Robin Chang, Irchang@archernorris.com.

CCCBA’s Annual
Holiday Party

Thursday, December 18, 2008
4:30 - 6:30pm
704 Main Street, Martinez

CCCBA members and Contra Costa Superior Court judges,
clerks and administrative staff
are invited to join us for fun, food and holiday cheer.

To gain admittance to the party, simply bring a non-perishable
food item(s) for donation to the Contra Costa Food Bank and/or
toy(s) for donation to the 16% Annual Toy Drive for homeless
children, sponsored by the Juvenile Section of the CCCBA.

Please RSVP to Michele Vasta at 925.370-2548 by December 11
(although drop-ins are welcome).



Presented by the East Bay Chapter Litigation Committee
and the Contra Costa County Bar Association

11:30-1:00  Registration & Optional Lunch (box lunch 2:30-3:30 What's New with Stock Options ~ Don Read,
can be ordered or bring your own) Certified Tax Specialist

12:15-12:45 Tax Consequences of the Mortgage Crisis 3:30-3:45 Break
(no credit) — Scott Haislet, Lafayette
Exchange Corporation

12:45-1:00  Break

4:15-5:15 Pension and QDRO Issues — Ann Fallon,
1:00-2:30 Tax Issues Related to the Business Whiting Fallon Ross & Abel, LLP; Mary Kay
in Divorce — Jeff Stegner, Armanino Foss, Greenstein Rogoff Olsen & Co.

McKenna LLP; Mark Ericsson,
Youngman, Ericsson & Low, LLP

Objectives: Update family law practitioners on the latest Designed for: CPAs, attorneys, judges, other professionals
issues affecting their clients and practice. and staff who require current knowledge of family law

cases and issues.

3:45-4:15 Current Tax Cases and Issues — Les/ie
Dawson, Glenn & Dawson LLP

Cost: $90 Conference only; $110 conference and
Date: Tuesday, Jan. 13 box lunch (turkey sandwich, vegetarian);

Location: Crowne Plaza Concord; 45 John Glenn Drive; $25 additional after Jan. 7

Concord CPE: 5 hours; MCLE: 4 hours; LS: 4 hou{s (Taxation and

Family Law)

e

CalCPA EB Chapter Mini-Divorce Conference

RSVP online at www.calcpa.org/EB or mail this form with your check fo:
Soco Davenport; CalCPA; 1235 Radio Road; Redwood City, CA 94065-1217 or fax to: (650) 802-2665.
Or; reserve by phone at {925) 926-0189 or soco.davenport@calcpa.org.

Tuesday, Jan. 13

O Member D No. CPA License No. O Nonmember
(required for member discount}
Name: Phone: E-mail:
Member 1D No.: CPA License No.: O Nonmember
Member ID No.: CPA License No.: O Nonmember
Firm/Company: Fax:
Address: City, State, ZIP:
O Check (Payable to CalCPA) Member 1D No. (if different from above) O Nonmember
O MC 0O visa O AMEX: Exp. Date: Cardholder Name:
No. of Participants: X Cost per Person: = Total Amount:

Meal Choice: 1 Turkey Sandwich [ Vegetarian

All cancellations must be made 48 hours in advance. This is due to a contractual number guarantee which must be confirmed with the hotel, club or restaurant.




I | il
Annual CCCBA Officer Installation

featuring

Justice Ignazio Ruvolo
First District Court of Appeal

Friday, January 16, 2009

Contra Costa Country Club
801 Golf Club Road = Pleasant Hill
Social 11:30am = Lunch and program 12:00 - 1:30pm
CCCBA Membership Directory photos may be taken from 11:00am to noon ~and~ 1:30 to 2:30pm

$40 CCCBA members = $50 non members
1 hour MCLE Credit

Menu Choices: Grilled, Herb Marinated Chicken Breast served over Roasted Mushrooms and Sweet Garlic Herb Jus
~or~ Poached Salmon Filet with Kettle One and Green Olive Beurre Blanc (vegetarian option available)

b register: Phone in your credit card {925.370-2548) or send check, payable to CCCBA to Michele Vasta, c/o CCCBA,
704 Main Street, Martinez 94533, Please indicate your menu selection. Call Michele, 925.370-2548, for further information.

PICTORIAL MEMBERSHIP DIRECTORY PHOTOS
Photo sessions for the directory are free. No appointment is necessary; simply show up during one of the following scheduled photo shoots:

Friday, January 16, 11am-noon; 1:30-2:30pm: (in conjunction with the annual Installation Luncheon above)
Contra Costa Country Club, 801 Golf Club Road, Pleasant Hill

Tuesday, January 20, 8am-5pm: Morgan Miller Blair, 1331 N. California Bivd., 204 floor, Walnut Creek (925.937-3600)
Thursday, January 22, 8am-2pm: Contra Costa County Bar Association, 704 Main Strest, Martinez (925.686-6900)

Alternatively, you may forward a camera-ready photo for inclusion in the directory (head and shoulders, plain background) to CCCBA, 704 Main Street,
Martinez, CA 94553 or e-mail a photo (minimum of 300dpi) to Nancy Young at young-design@prodigy.net no later than February 13, 2009.

REMINDER: You must be a current member by March 1, 2009 to be included in the annual CCCBA Membership Directory.

RESTRICTED ACCESS COURT SECURITY CARDS

How to obtain a card for the FIRST time (or for those wishing to have their photo retaken): The Contra Costa County Superior Court
provides restricted access court security cards to CCCBA members for a $10 fee. These photo ID cards are valid for two years and allow our members
to bypass the court's perimeter security system, which is particutarly beneficial to attorneys who make frequent court appearances. Purchase of a
restricted access court security card is entirely optional. If you would like to obtain one, you will be required to sign a contract, which you can obtain
from Jenny Comages at 925.370-2543 or via e-mail at jcomages@cccba.org. You must present a form of picture identification and your State Bar
card at the time your photo is taken. Current membership in the CCCBA will be verified by the Court's Executive Office. Interested members may drop
in to have their photo taken by Lisa Frades at Superior Court's Executive Offices, located at 649 Main Street, Room #103, in Martinez. Although
walk-ins are welcome, we recommend that you notify Lisa in advance of your intention to drop in. She can be reached directly at 925.957-5600.
Payment will be accepted by cash or check,

Note: Cards obtained in 2009 and 2010 will be valid until December 31, 2010. gI




Business Law & Corporate Counsel Section JANUARY 29, 2009

PROGRAM Noon ¢ Scott's Seafood Restaurant
Unauthorized Practice of Law for the 1333 N. California Blvd., Walnut Creek

Business and Corporate Attorne
P y Free to section members / $45 CCCBA members

SPEAKERS To register: Phone in your credit card (925.370-2548)
Carol Langford Esg. or send check, payable to CCCBA, to Michele Vasta,
Robert Hawley Esg. CCCBA, 704 Main Street, Martinez 94553
1 hour MCLE Credit* For additional information, call Michele Vasta at 925.370-2548.

Contra Costa County

BAR ASSOCIATION

2009 MEMBERSHIP RENEWAL DRIVE

IN PROGRESS NOW!

It is fast and easy to RENEW ONLINE at www.cccba.org

The first 250 online renewals will be entered into a drawing for the winner's choice of a refund of his or her 2009 CCCBA membership dues™ and three
practice area listings; or a one-third page ad in an upcoming issue of the Contra Costa Lawyer. The winner will be drawn at the January installation lun-
cheon.**

To renew online:
1. Open “Member Resources” and follow the “to renew click here” fink. Use your CCCBAID # to log-on to your personalized application.
Forget your ID #? Call us at (925) 686-6900 x 2 for help.
2. Review your current membership information and make any changes, then update your dues, sections and practice areas.
Payment: If you are paying by credit card, fill-in the secure payment section - or - Checkmark the “I'm mailing in a check” box.
3. Checkmark the “Yes, | agree” box validating your Membership agreement.
4. Click “Print Form” to make a copy for your file and/or your accounting department.

5. Click “Submit Form.” Paid by credit card? Your membership renewal is complete. Mailing a check? Your membership renewal will be
processed upon receipt of payment.

Some firms have their accounting department collect all the membership applications and bundle them for submission to CCCBA with one check.
If your firm does this, you may still make the necessary changes to your on-line membership application and then before you click “Submit Form”
print a copy to give your accounting department for processing.

As alwa Ys, your continied wuembersmp LS apprec’mted.

Not tech sawy? The printed Membership Renewal Statement wil be mailed the first week in December.

*Does not include Section Dues or LRIS Dues. **You do not have to be present to win.

¥The Contra Costa County Bar Association centifies that this activity bas been approved  for MCLE credit by the State Bar of California (Provider #393).

Recycled
Paper



Contra Costa County

MCLE SELF-STUDY

1. Alcohol use is an integral part of our
culture as lawyers. T or F

2. If you look at the history of our profes-
sion, dating to thecommon law in England,
we canunderstand that alcohol use among
barristers, counselors and lawyers was
basically non-existent. T or F

3. According to the author, there is a bar
inLondon called “Cheers,” which is primar-
ily populated by English lawyers. T or F

4. There is a great television series about
an English batrister, called “Rumpole of
the Bailey,” who loved his gin. T or F

5. As opposed to the English way of life,
alcohol is not usually a part of American
lawyers’ get-togethers. T or F

6. Many lawyers are connoisseurs of good
wine. Tor F

7. Most trial lawyers of the author’s gen-
eration were not hard drinkers. T or F

8. Only trial lawyers tend to be alcoholics.
TorF

9. Lawyers have among the highest rates
of alcoholism, depression, and suicide of
any other profession. T or F

10. Between 30 and 60 percent of all
lawyers who have discipline problems have
substance abuse problems. T or F

11. Alcoholism can be a reaction to stress.
TorF

Contra Costa Lawyer

BAR ASSOCIATION

12. Even reasonable use of alcohol is a
problem. T or F

13. Although there are some attorneys
who should not drink at all because of their
propensity to alcoholism, that is not true
of the great majority of attorneys. T or F

14. If you are aware enough to look in
the mirror and wonder whether you are
drinking too much, then you probably
are not. Tor F

15. If you are a heavy drinker and can
still perform as a relatively good lawyer,
then you are known as a “functioning

alcoholic.” Tor F

16. According to the author, you have
crossed the line into alcoholism when you
become violent. T ot F

17. Alcohol is an addicting substance
and it is easy to fall into that addiction.

TorF

18. Unfortunately, our profession is still
unaware of this wide-spread problem and
attorneys have no where to turn for sup-
port. Tor F

19. The Other Bar is a confidential
organization that will help and/or assist
attorneys who may have an alcohol or
substance abuse problem. T or F

20. The Other Bar members are made up
of the top people in our profession and are
ready to talk to you about your problem.

TorF

.5 Substance Abuse MCLE Test

December 2008 Contra Costa Lawyer

Name

Law Firm
| Rddress
City & Zip
Telephone
State Bar #
1. QTrue Q False
2. QTrue O False
3. OTrue Q False
4. QTrue (O False
{5 OTue Q False
{6 OTue Q False
! 7. Qe O False :
8. QTrue Q False
9. QOTrue Q1 Faise
| 10, OTree Q False
L 11, OTre Q False
12. QO True O False
13. O True Q False
{14 Qe Q False
! 15, QTrue Q False E
16. QTrue Q False
17. QTrue O False
| 18, OTrue O Faise
19. QTrue Q False
{20, O Te { False :

© Mail this completed form and the $20 testing
© fee (checks made payable to CCCBA) to:
i Michele Vasta, CCCBA, 704 Main Street,
! Martinez, CA 94553.

i The Contra Costa County Bar Association certifies
that this activity has been approved for one hour
of Substance Abuse MCLE credit by the State Bar
of California (Provider #393).
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How will 2008 affect you in 20097

The presidential election will
affect me in 2009 and all of us
for decades to come. President
Barack Obama will soon nomi-
nate twoor three Supreme Court

2009 will reinforce that my decision to
retire in 2008 was the right one. It has
been enjoyable, even though I have taken

It seems clear that 2009 will g
undoubtedly be a banner year
for dynamic and unprece-
up a new vocation as the Foreperson of  dented change. Unfortunately,
the San Francisco 2008-2009
Civil Grand Jury, which is
keeping me very active.
Leonard A. Kully

Former CCCBA President ('73)

it is the grim reality that

justices who will sail through
Senate approval. The judges will be the
most extremist left justices we have ever

“change” is all  am likely to
have remaining in my pockets.
James R. Morgan

Solo, Walnut Creek -seen — certainly to the left of the Warren

court. Remember, Obama himself is on
the record as stating that the Warren court
was not radical enough, in that it did not

Huh? Well, I guess it willkeep 2009
from sliding back into 2007....
Jotw E. Manoogian

Law Offices of John E. Manoogian

I have no clue. I'm still erying
to figure out how 2007 has |
been affected by 2008. All I
know is that  have resurrected
my old retirement plan of

find that “equal protection under the
laws” meant an equal share of the wealth
for each person. In addition, the justices
are likely to be in their early to mid 30s,

Are you kidding? Let me put it mathe- dropping dead at my desk.

matically: < 2008 stock markert =
< 401k = > years in the saddle = more
than ever to do in 2009!

Richard A. Egrerth

Law Offices of Morales Fierro & Reeves

L I'll be another year younger, and
| deeperindebt, soSt. Peterdon't
you call me.

| Tom Cain

Solo, Walnut Creek

Dan G. Ryan
Holmes, Moore & Sparks

No more Bush!!

David L. Roth
Real Estate Law Offices of David L. Roth

2008 was the year we opened our
new law firm. By all accounts, it
is making for a fantastic 2009.
Réchard C. vasquez,
Vasquez Benisek & Lindgren LLP

so that they will be with us for 40 to 50
years each. In ways that we have not yet
begun to imagine, this election will affect
usall. And our children. And their children.
And therr children.

Kurtiss jacobs

Solo, Concord

It will screw up my writing dates 5
for the first two months. ‘
Mervitt Wessinger

Walnut Creek Family Law Center

LAW OFFICES OF
DOUGLAS A. PRUTTON

Youngman, Ericsson & Low, LLP

1981 North Broadway * Suite 300
Walnut Creek, CA 94596

(925) 930-6000

Tax Lawyers.
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Statewide Fax Filings
Until 2pm Every Day

® Statewide Filing
& Process Service

® Professional Process

Servers & Court Abstractors

® Service of Process

Contra Costa Lawyer

oX:amsl@

THE RESOLUTION EXPERTS

One Hour Legal Services

Professional File and Serve Solutions

Let us make that trip to Give us a call and we will have a driver

the courthouse for you. stop by to pick up process serves and
filings immediately for a small fee.
Very Fast:
You can also visit our new website at
Research onehourdelivery.com

Court Filings

Certified Copies

Deliveries to Attorneys in Session
Drop Offs for Judges

Writ of Execution Service

Same Day Rush Serves

Or come visit our office

We are located at:
1280 Boulevard Way #205
Walnut Creek, CA 94595
925.947.1100

510.451.6700

Legal Solutions
for the Busy Pactice
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IN RE MARRIAGE OF FELDMAN
(2007)153 Cal. App.4™ 1470 is a wake-up
call to anyone who has not yet taken
seriously the Family Code’s financial dis-
closure requirements (and its resulting
sanctions when those requirements are
not met). A party toadissolution proceed-
ing who attempts to avoid full financial
disclosure invites specific Family Code
(“FC”)sanctions and attorney fees awards.
The FC's disclosure requirements, sanc-
tions and fee awards complements the FC
§271sanctions and FC §2030 need-based
fee awards. They are separate, and poten-
tially far more powerful, than those set
forth in the Code of Civil Procedure’s
(“CCP’s”) discovery statutes.

Feldman focuses on the FC's duty of
disclosure during dissolution proceedings
and confirms the consequences of breach-
ing those duties. The trial court found that
the husband (the “husband”) established
a “pattern” of financial non-disclosures
and issued sanctions against him. These
sanctions were set in an amount the court
deemed sufficient to deter future non-
compliance with the disclosure require-
ments of FC §§721, 2100, 2120, and
1100(e), as well as Corporations Code
§816403(cX1) & (2). The trial court also
awarded the wife (“wife”) attorney fees
incurred in pursuing husband’s compliance
with the statutes, including bringing and
defending the motion.

The fiduciary obligations of spouses are
set forth in FC §721, and are made spe-
cifically applicable during dissolution
proceedings by FC §1100(e). It provides:

Each spouse shall act with respect to the
other spouse in the management and contyol of
the community assets and liabilities in accor-
dancewith the general vules governing fiduciary

18

SANCTIONS
one and ali

relationships which control the actions of persons
baving relationships of personal confidence as
specified in Section 721, until such time as the
assets and liabilities have been divided by the
parties or by a conrt. This duty includes the
obligation to make full disclosure to the other
spouse of all material facts and information
regarding the existence, characterization, and
valuation of all assets in which the community
has or may have an intevest and debis for which
the community is or may be liable, and to
provide equal access to all information, records,
and books that pertain to the value and char-
acter of those assets and debts, upon request.
Consistent with these fiduciary obliga-
tions, FC §2100(¢), in pare, provides that
“...a full and accurace disclosure of all
assets and liabilities in which one or both
parties have or may have an interest must
be made in the early stages of a proceed-
ing for dissolution of marriage or legal
separation of the parties, regardless of the
characterization as community or sepa-
rate, together with a disclosure of all
income and expenses of the parties.” This
disclosure duty isongoing, as FC §2100(c)
further provides that “...each party has a
continuing duty to immediately, fully, and
accurately update and angment that disclosure
1o the extent there have been any material
changes so that at the time the parties enter
into an agreement for the resolution of
any of these issues, or at the time of trial
on these issues, each party will have a full
and complete knowledge of the relevant
underlying facts.” (Italics added.)
Similarly, FC §2102(a) provides: From
the date of separation to the date of the
distribution of the community or quasi-
community asset or liability in question,
each party is subject to the standards
provided in Section 721, as to all activities

b Thomas H. Smith

that affect the assets and liabilities of the
other party, including, but not limited
to...(1) The accurate and complete disclo-
sure of all assets and liabilities in which
the party has or may have an interest or
obligation and all current earnings, accu-
mulations, and expenses, ncluding an
immediate, full, and accurate wpdare or
augmentation to the extent there have
been any material changes. (Italics added.)

FC §2107(c) now requires the trial court
to impose monetary sanctions, including
an award of reasonable attorney fees if a
party fails to comply with any portion of
the FC chapter dealing with a spouse’s
fiduciary duty of disclosure during dis-
solution proceedings, z.e., §§2100t0 2113.
The sanctions “shall be in an amount
sufficient to deter repetition of the conduct
orcomparable conduct. . . unless the court
finds that the noncomplying party acted
with substantial justification or that other
circumstances make the imposition of the
sanction unjust.”

Notably, unlike FC §271, FC §2107
does not require the court to consider the
parties’ incomes, assets, and liabilities. It
merely requires sanctions in an amount
sufficient to deter repetition of the failure
to disclose. Public policy favors coopera-
tion of the litigants and the promotion of
settling litigation [Feldman at 1480}. As
such, neither statute requires the moving
party to show damages or demonstrate
financial need. The FC further directs that,
“Remedies for breach of the fiduciary duty
by one spouse, including those set out in
Sections 721 and 1100, shall include, but
not be limited to, an award to the other
spouse of 50 percent, or an amount equal
to 50 percent, of any asset undisclosed ot
transferred in breach of the fiduciary duty

December 2008



plus attorney’s fees and court costs.” {See
FC §1101(g). (Italics added.)}

Feldman affirmed these non-disclosute
sanctions. A little over a year after filing
her petition for dissolution, wife applied
for an order (1) imposing monetary sanc-
tions against husband for violating his
fiduciary duty to make financial disclosures
to her during the dissolution proceedings
(the “sanctions motion™), and (2) requiring
husband to pay her attorney fees [ Feldman
at 1474]. The sanctions motion was based
on sections 1101(g), 2107(c), and 271(a)
of the FC [Id.]. Wife’s declaration in sup-
port of the sanctions motion alleged that
husband repeatedly failed to disclose sev-
eral different financial cransactions, includ-
ing the purchase of a personal residence
through one of his companies, the purchase
of a $1 million bond, the existence of a
401(k) account, and the existence of sev-
eral business entities {Id. at 1475].

Following full briefings and a hearing,
the trial court ruled that husband repeat-
edly breached his fiduciary dury to disclose
financial information to wife, and con-
cluded the numerous deficiencies in disclo-
sure showed “a clear pattern” and that
husband had no intention of complying
with the disclosure statutes{Id}. Husband’s
“failure to disclose [was] intentional” and
“trying to circumvent the process,” and
the court ordered husband to pay sanctions
in the amount of $250,000 and attorney
tees of $140,000{1d}. The Court of Appeal
of the Fourth District upheld the ruling.

In summary, in addition to the well
established FC §2030 need-based attorney
fees awards and FC §271 sanctions (and
in addition to the fee awards associated
with the CCP’sdiscovery statutes), Feldman
stands for the proposition that a court
may sanction a party to a dissolution
proceeding, and award the other party
his or her attorney fees, to deter future
violations of the party’s fiduciary obliga-
tion; and, all this without acourt’s finding
of need or even a party’s ability to pay. ¢

— Thomas H. Smith is an attorney with the

Law Offices of David M. Lederman, with
offices in Antioch and Wealnut Creek.

Contra Costa Lawyer

////, MULLIN Law Firm

AND MEDIATION CENTER

Conservatorships
Medi-Cal Planning / Eligibility
Estate Planning

Elder Law

Ro ullin

One Corporate Centre a 1320 Willow Pass Road, Suite 420
Concord, California 94520
Telephone (925) 798-3413 a Facsimile (925) 798-3118
Email ronald@mullinlaw.com

DAVID M. LEDERMAN
Certified Family Law Specialist
State Bar Board of Legal Specialization

Practicing exclusively in all aspects o

in Walnut Creek and Antioch™

3432 Hillcrest Avenue * Suite 100 * Antioch, California

309 Lennon Lane * Suite 102 * Walnut Creek, California 94598

Phone 925.522-8889 * Fax 925.522-8877

www.ledermanlaw.net
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The Secvet

by Justice James J. Marchiano

In past accounts, Judge Carlton presided over a
problematic three strikes case and a mental health case.
Now he confronts legal ethies. ..

It clung to hime anol obsessen
him during quiet voments,

interrupted his thoughts while he strug-
gled to write a motion, and awakened
him in a sweat at night. The secret con-
sumed his being.

John Derickson, a successful, 56-year-
old Walnut Creek criminal defense lawyer,
skilled from defending countless persons
accused of crimes against the People of
the State of California, reread Evidence
Code section 954 which governs confi-
dential communications between alawyer
and client. He was duty bound to claim
the privilege unless disclosure was neces-
sary to prevent a criminal act likely to
result in death or substantial bodily harm.
It was the cornerstone of the profession
to which he had dedicated his life, twice
divorced but never separated from his love
of the law. He recalled from his ethics
course at Hastings Law School that he
must faithfully adhere to Business and
Professions Code section 6068 to maintain
inviolate the confidence and at every peril
to himself preserve the secrets of his client.
“Inviolate,” free from violation, never
transgressed, never broken — yet now a
secret confidence harbored an injustice
and tore at the core of his conscience.

Derickson’s secret sprung from conver-
sations with a client and his review of court
transcripts. The obsessive secret fatefully
began some years before in a Latino area
of Concord and involved two Mexican
cousins and a good luck medallion.

Juan Jesus Mejia, afive-foot-seven, quiet
27-year-old from a village in Zacarecas,
Mexico, worked as a gardener for any
landscaper who would give him work.
Each February, for six years, he had slipped
across the border near Mexicali into Cali-
fornia, made his way to Concord where
other Zacatecans lived and then returned
to his village in late November in time to
celebrate the December fiesta honoring
OurLady of Guadalupe. During slow times
he waited patiently in the parking lot of
Home Depot hoping that some Lamorinda
patrén in his silver SUV would need his
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strong back and rough hands for renovat-
ingabackyard. Twenty-five dollars of each
hundred dollars he earned was Western
Unioned back home to his mother and
five brothers and sisters. He lived in a one
bedroom apartment in the Monument
corridor of Concord with four other itiner-
ant rent sharers who slept in beds, on the
floor, and on two old couches. The neigh-
borhood had become a barrio with its
tiendas, comidas de Mexico shops, Latino
music blaring from car radios and young
Latinas sashaying their baby strollersdown
the sidewalk, looking to make friends with
other young mothers who spoke their
language and understood their dreams
and fears.

Jose Miguel Moreles was Juan Mejia’s
29-year-old cousin and roommate. His
nickname was “Lobo” because he seemed
to be a lone wolf, nervously on the prowl
for some action, usually dressed in black
with his longish hair protruding from a
black baseball hat. His upper left arm
displayed the tattoo of a menacing wolf
with exaggerated teeth ready to devour
anything that came near. His right arm
bore a seven-inch long serpentine scar
etched from a vicious knife fight several
months earlier. His good luck gold medal-
lion with the Mexican symbol of the eagle
eating the serpent hung on a gold chain
around his neck, hidden under his shirt.
The Aztec gods directed the building of
Tenochtitlan/Mexico City on land in the
middle of Lake Texcoco where an eagle
on a cactus was seen devouring a serpent.
It was a place of good luck, now memo-
rialized in gold medallions. Only Jose
Moreles knew about this 18-karat last
refuge — his good luck charm in case he
ever ran out of money.

Moreles drank more than he should
have and learned firsthand about the
American delicacy of methamphetamine
that heightened his senses and electrified
his reflexes. He was a muscular five foot
eight, 175 pound figure, bitter about his
dead-end existence in Norte America.
Tecate beer and meth helped him forget his
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plight. He was jealous of Mejia, who found
work readily and made friends easily.

On the last week of November, Juan
Mejia alone in the apartment eagerly
planned his return to Mexico. Lobo had
not paid his share of the rent for six weeks.
Work was slow for everyone and other
newly arrived Zacatecans arrived with
enough money to pay a share of the rent.
Lobowaslooking at eviction to the streets
where homeless shelters did not exist for

people like him. After fortifying himself -

with some meth he won from a bet, he
put on Mejia's black hooded sweatshirt
and walked the two miles to Park and
Shop Shopping Center with its elongated
neon light seductively beckoning shop-
pers. It was 9:00 p.m. when most of the
stotes were closing and che parking lots
were practically empty. Lobo would make
his own luck. He hid in the shadows of

the employee back parking lot where one

car was parked off by itself.

At 9:15 pm Janet Bronson, a sales clerk
at the discount clothes boutique, walked
quickly to the car, her mind occupied on
picking up her three-year-old from her
babysitting aunt. As she opened the car
door, a pair of strong arms suddenly grabbed
her from behind, one hand muffled her
mouth and the other pushed a sharp gar-
dener’s knife against her throat. In an
accented voice the assailant told her to keep
quiet and shoved her into the back seat as
Ms. Bronson fought against him. She
momentarily glimpsed at his face under his
black hood and in the struggle grabbed at
his gold necklace. She saw a large tattoo on
the assailant’s arm. A terrified scream
became her only defense as her fingernails
dug into Lobo’s arm and drew blood. Lobo
panicked, viciously slashed his victim on
the face with the knife, grabbed her purse
and her cell phone, fled down a back alley,
and ran until safely back to the apartment.
This was his lucky night. The wallet in the
purse contained $141.24, enough money
to buy time for his rent, to buy speed, to
buy whatever. He buried the cell phone that
had a spot of his blood by the apartment.

Hearing the screams from around the
corner of the parking lot, a passerby called
911. The Concord police tried to comfort
an hysterical Ms. Bronson, obtained some
information, and took her to Mt. Diablo
Hospital for medical treatmeant. She told
a female officer and the surgeon about
the knife and the necklace. A few days
later a police artist drew a composite sketch
of the suspect with the medallion dangling
outside a black sweatshirt. Copies of the
drawing were distributed to patrol officers
andto the press. In the meantime, criminal-
ists checked the Bronson car for finger-
prints and for hair and fiber evidence. A
few hairs that might have come from the
hooded sweatshirt were retrieved and
carefully placed in a plastic evidence bag.

Two days later, Lobo did not know why
he happened to see the Contra Costa Times
on a fast food counter, opened to page 3
with the drawing of a Latino suspect with
a gold medallion staring at him. It was
like looking into a slightly distorted
mirror. He hurried back to the apartment
where some new renters were unloading
their belongings. Desperate for money
and a way out, he decided to part with
his last refuge. He took Juan Mejia outside
and offered to sell the prized gold medal-
lion. Mejia planned to leave for Mexico
the next day. Mejia had never seen such
finely crafted, golden figures and bar-
gained to $225. The deal wasstruck. Lobo
moved out that day and headed to East
Oakland where he could lose himself in
the Latino community.

That night, Juan Mejia celebrated his
imminent return home with a few friends
at a local cantina. He proudly wore the
distinctive medallion against ablack shirt
and reveled in the compliments he
received. His good luck was short-lived.
Ashe walked down Monument Boulevard
with the medallion glistening under the
street lights, a Concord police patrol car
passed by, slowed, and the officer fixed
his eyes on the necklace and medallion.
The consensual stop turned into a deten-
tion, and then an arrest. At the police
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station he struggled to explain in poor
English how he obtained the necklace.
The interrogating officer noted a small
tattoo on the suspect’s arm and arranged
for a photo lineup. Ms. Bronson picked
out Mejia's photo from photos of five Latin
looking men and was “pretty sure” that
Mejia was the one who attacked her. And
she would never forget that haunting gold
medallion. Officers served asearch warrant
for items in the apartment and found a
black hoodie and a gardener’s knife. A
microscopic examination of a hair strand
found on the night of the assault matched
astrand of Mejia’s hair taken at the station.
Mejia’s cousin was nowhere to be found.

The trial was swift and unremarkable,
lasting only three days in Department 37
of the Bray Building. A scared defendant
Mejia testified and tried to explain why
he was innocent. He was alone at the
apartment at the time of the atrack. No
one provided an alibi. Eyewitness identi-
fication, forensic hair evidence, a similar
knife, and the medallion doomed the
defendant. The public defender’s investi-
gator was unable to find anyone at the
apartment who knew where Lobo was.
At sentencing, the penal code sections
meant little to Mejia, but he did under-
stand Judge Raymond Carlton intoning
the aggregate term of 12 years in state
prison for assault, robbery, personal inflic-
tion of great bodily injury, and use of a
deadly weapon.

Moreles learned about the sentence, was
relieved and was pleased that the cousin
whom he disliked was his proxy at Soledad
State Prison. He eagerly turned to his

new venture in the East Bay, distributing
marijuana and methamphetamine smug-
gled from Mexico. Two years later, a joint
DOYJ and DEA enforcement team stopped
Lobo’s van and uncovered enough illegal
substances to warrant a 25-year federal
prisonsentence. Fate befell John Derickson.
Because of a conflict of interest among the
defendants charged in federal court, John
Derickson, who spoke some Spanish, was
appointed to represent Moreles. Derickson
koew the ambitious U.S. Attorney and
recoguized the favorable publicity fallout
that this huge drug bust could provide.
He helped transform Lobo into a valuable,
voluble source of information, naming
names, routes, and safe houses. For services
rendered, Lobo would receive a reduced
five-year sentence to a protected section
of a prison and then ICE would return
him to Mexico after he served his time.
Most clients found John Derickson easy
to talk to. In a prison conference room,
Lobo and Derickson shared strategy,
information, and discussed Lobo’s future.
That’s when Lobo with a smirk on his face
unleashed a torrent of Mexican obscenities
about Mejia and blurted out: “5 years was
Jess than 12 years.” Then he told Derickson
about his attack on some woman in
Concord, how he escaped, and how his
cousin was mistaken for him and convicted
of his crime. He laughed as he described
what he thought Mejia’s daily life in prison
was like. Derickson could not believe what
he was hearing. Lobo went into detailhow
he committed the crime, described the
car, the woman, his knife, her struggle,
and his fortuitous sale of the medallion

to Mejia. The disclosure was a mock
confession to his priest, and this priest
could not reveal what he learned. It was
their inviolate secret.

John Derickson asked a clerk at the
First District Court of Appeal to retrieve
People v. Juan Jesus Mejia from the court’s
storage. As he read the reporter’s tran-
script, he found every detail described by
Lobo in the stark pages. Lobo had
described the car, the back parking lot,
his attack on Bronson and slashing her
face, just how the victim recounted to the
jury what happened to her — but about
the wrong defendant. Derickson went to
the Monument Boulevard apartment and
in a side yard found Bronson’s cell phone
buried by an old almond tree exactly where
Moreles said he had disposed of it. So now
like the piercing needles of a Sonoran
cactus, the secret clung to him.

Lobo went to federal prison, where a
La Eme gang member befriended him.
Derickson met with Moreles twice in
prison and urged him to reveal his role in
the robbery. Moreles listened, smiled, and
said he would think about it tomorrow.
Tomorrow faded into the next mafiana.

Meanwhile, Mejia’s appeals failed. He
felt trapped in a cave, never to be found
and gave up hope in Soledad; Soledad,
Spanish for loneliness, that had turned
into despair. And the secret continued to
hound and torment Derickson.

Months later, Judge Raymond Carlton
greeted John Derickson in Department
37’schambers at 5:00 p.m. after the court
staff went home. Judge Carlton, close to
retirement, had presided over several of
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Derickson’s trials and was regarded as a
legal scholar. They respected each other
like one accomplished artist might admire
the work of another. Derickson knew that
he could not disclose his secret but needed
someone to talk to, needed advice from
someone he could trust, from the judge
who sentenced Mejia.

Derickson described in general terms
his ethical problem to Judge Carlton, who
listened intently. What can a lawyer do if
he has attorney/client information that an
innocent defendant was wrongly convicted?
How could State Bar discipline be avoided?
Judge Catlton saw the tortured look in
Derickson’s face and felt the turmoil in his
mind. Like problem solvess searching for a
solution to a complex theorem, they dis-
cussed exceptions, lawful ways around the
rule that prevents a lawyer from revealing
a client’s confidential communications.
Derickson listened and knew none were
applicable to his secret. Judge Carlton
adjusted his bow tie and advised that The
Restatement of Law, “The Law Governing
Lawyers,” states that a lawyer must main-
tain and assert the privilege at all times
even after the client has died. The secret
would survive Moreles’ death, like an inde-
structible monster from a horror movie.
Judge Carlton, however, also recalled
Thomas Aquinas’ teaching on the primacy
of conscience and tried to explain that guid-
ing principle to Derickson. Indetermining
what is morally right to do, one may act
in accordance with what a well-informed
conscience tells him to do, even if it is
contrary to written law. The often blurred
line between what one can o and oughs 1o
dp is seen through a glass darkly. He gave
Derickson the names of several professors
of ethics with whom he might consult. A
disconsolate Derickson left Judge Carlton’s
chambers. During the nighe as he tried to
sleep, he felt like his soul was tumbling
down into the depths of darkness.

But fate was not finished. Lobo’s luck
ended abruptly. His La Eme amigo learned
that Moreles earned the right to special
treatment at the prison as a government
informant. The Mexican prison gang

convened. Jose Miguel Moreles, aka El B
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Lobo, was found dead in a remote corner
of the recreation yard, a bloody, cell-made
shiv protruding from his upper chest.
Derickson arranged for his client’s burial.

A few days later, John Derickson, afcer
a turbulent, sleepless night, tore up his
State Bar membership card and drove to
Soledad Prison to meet with Juan Mejia.

A month later, Judge Carlton’s clerk
handed him a Petition for a Writ of Habeas
Corpus requesting a hearing for the illegal
imprisonment of Petitioner Juan Jesus
Mejia, CDC #199982, Soledad State
Prison. The Petition, filed by assistant
public defender Joyce Sawyer, was sup-
ported by the meticulous declaration of
John Derickson, detailing what he had
learned from Moreles. Derickson included
a photograph of the cell phone in the
exposed hole. Now understanding what
was behind his recent conference with
Derickson and seeing how justice works
in mysterious ways, Judge Carlton dis-

qualified himself. The case was reassigned
to Judge Laura Estrada, who ordered a
hearing. A roommate of Mejia testified
about Lobo'’s selling the necklace to Mejia.
Ms. Bronson agreed a photograph of
Moreles looked more like her assailant than
Mejia did. ADNA test on the spot of blood
on the cell phone matched Jose Moreles’.
Derickson testified. Judge Estrada took
the matter under submission.

That night was unlike past nights.
John Derickson thought about the medal-
lion, Judge Carlton’s remarks about
conscience, fell asleep unburdened, and
slept through the darkness. ®

—Hon. James Marchiano
presided in Martinez from
198810 1998. From 1998
to present, he serves as
Presiding Justice of Divi-
sion One, First District
Court of Appeal.
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Pro Bono Spotlight
A

McNamara, Dodge, Ney,
Beatty, Slattery, Pfalzer,
Borges & Brothers

The Contra Costa Bar Association and
The Law Center would like to acknowl-
edge the outstanding work of McNamara,
Dodge, Ney, Beatty, Slattery, Pfalzer,
Borges & Brothers.

In 2007, McNamara partner Michael
J. Ney was Chairman of The Bar Fund.
As many of you know, the Bar Fund was
established in 1998 to provide a perma-
nent and growing source of income for
grants and monetary support in further-
ance of the following goals:

1. Promote and support Pro Bono legal
advice, counsel and representation to the
County’s poor and needy;

2. Maintain equal access to justice;

3. Support and improve administration
of justice;

4. Contribute to wider understanding
of the law and legal reform;

5. Preserve American heritage of rule
by law; and,

6. Encourage elevated standards of
legal education and performance.

The Bar Fund’s activities include the
awarding of annual grants to non-profit
organizations that provide free or reduced-
fee legal services to low-income Contra
Costa County residents. In 2007 alone,
grant recipients and their awards were:
Bay Area Legal Aid — $40,000; JFKU
Elder Law Clinic — $7,500; The Law
Center — $5,000; Contra Costa Senior
Legal Services—$9,000; Court Appointed
Special Advocates—$5,000; The Hawkins
Center for Law & the Disabled — $8,500:
Housing and Economic Rights Advocates
— $5,000; and, Equal Justice Works
Fellowship — $65,000 (total, for a multi-
year grant). Other past grant recipients:

Contra Costa Lawyer

by Craig Nevin

the public television legal program For
The Record and Contra Costa Superior
Court’s Youth Against Drinking & Driving
video competition. The grants awarded
to date by The Bar Fund total $318,900!
To learn more about The Bar Fund and
its work, visit the CCCBA website (www.
cccba.org).

In addition to Mike Ney's work aimed
at increasing access to justice and pro-
moting pro bono legal work, recently,
McNamara partner Gary R. Johnson was
elected Vice-President of The Law Center.
The Law Center responds to the needs of
our local community by matching pro
bono attorneys with clients who do not
qualify for assistance through existing
service providers and who cannot afford
paid representation. In practice, The Law
Center attempts to level the playing field
for countless poor and very low income
residents who otherwise would be at an
extreme disadvantage in their encounters
with the legal system. Help for these
individuals takes on many forms, from
telephone coaching, preventive education
and referral to existing agencies on one
end, to full representation at the other.
Currently, approximately 100 attorneys
are “panel members” who periodically
receive Notice of Pro Bono Opportunities.
The Law Center is thrilled to have Gary
as its Vice-President.

We would like to take this opporrunity
to acknowledge and thank McNamara,
Dodge, Ney, Beatty, Slattery, Pfalzer,
Borges & Brothers. This particular law
firm has greatly increased its involvement
in pro bono work and efforts to increase
Access to Justice in a manner that we

should all follow. &

A
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Will & Trust Litigation

Elder Abuse Litigation -+ Conservatorships

BARR & BARR

ATTORNEYS
101 Gregory Lane, Suite 42 » Pleasant Hill, CA 94523-4915 - (925) 689-9944

Edward E. Barr . Christopher M. Moore
Loren L. Barr* John Milgate, Of Counsel
Joseph M. Morrill Tracey McDonald, Paralegal

*Certified Specialist, Estate Planning, Trust and Probate Law, The State Bar of California Board of Legal Specialization
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i DIABLO
3 VALLEY
REPORTING

SERVICES
Certified Shorthand Reporters

Serving the Entire Bay Area

» Deposition Reporting

Experienced Professional Reporters

Computerized Transcription

Deposition Suites Available

Expeditious Delivery

BART Accessible

2121 N. California Blvd., Suite 310, Walnut Creek

925/930-7388

Fax: 925/935-6957

Contra Com

BAR ASSOCIATION

704 Main Street

Martinez, CA 94553-1131



