GontraCosta lawyer

Volume 23, Number 2 * February 2010 /\h
The official publication of the Contra Costa County

BAR ASSOCIATION

Commissioner
Don k. Green

superior Courf of California
County of Confra Cosfa

Stihlbery

[[H[I[J{ElderLaw/Prohate




Strategize Amy runs a Key Facts Find Bob uses five minutes at

report to jump-start her summary the airport to run a search for the
judgment motion evidence for tomorrow’s hearing
Organize Eric discovers Draft Mary sends a clip from

"bombshell” document, sends a pivotal case, along with the
it to West Case Notebook? and / case citation, directly into her
annotates the key section ‘i i memorandum

OUT-ORGANIZE. OUT-PREPARE. OUT-ANALYZE.

West Case Notebook helps you analyze cases with unprecedented efficiency
and thoroughness. Accessible anytime, anywhere - so that team members can
easily gather, annotate, search and consult:

* Key facts * Pleadings
* Documents * Legal research
* Transcripts * And morel!

West Case Notebook: there's no better way to analyze a case.
For details, call 1-800-762-5272 or visit west.thomson.com/casenotebook.

THOMSON REUTERS” WEST@

© 2009 Thomson Reuters 1-353182/10-09
Thomson Reuters and the Kinesis logo are trademarks of Thomson Reuters.




Gontra Gosta Lawyer

Volume 23, Number 2 * February 2010

Contra Costa Oountﬂ

BAR ASSOCIATION

CONTENTS

foatures departments

6  PARTING THOUGHTS . .. REFLECTIONS 4 INSIDE
FROM THE OTHER SIDE OF THE BENCH Arlene Segal and Norm Lundberg
AN INTERVIEW WITH COMMISSIONER DON E. GREEN
Magany Abbass I3 QUESTION MAN
WHAT IS THE CRUELEST ELDER SCAM
|0 THE WHITE-COLLAR ABUSER OUT THERE THESE DAYS?
Loren Barr

|7 ETHICS CORNER

|4 COLLECTING FROM THE DECEASED Carol M. Langford

Margaret M. Hand
20 PRO BONO SPOTLIGHT

CENTER FOR HUMAN DEVELOPMENT
ELDER MEDIATION PANEL
Nicole Mills

18  ESTATE PLANNING AT THE MOVIES®
FOR ATTORNEYS BEFORE COMMISSIONER GREEN
Keith Schiller

22 CLASSIFIEDS

About the cover . ..

After 11 years on the Probate Bench, we wish
Commissioner Don E. Green a bittersweet farewell.
(See his interview on page 6.)




/ \-ﬁ
Contra Costa County)

BAR ASSO0OCIATIOMN

2010BOARD of DIRECTORS
Ron Mullin President
Kathy Schofield President-Elect
Audrey Gee Secretary
Jay Chafetz Treasurer
Larry Cook Ex Officio

Richard Alexander
Amanda Bevins
Christopher Bowen
Oliver Bray

Mike Brewer

Leigh Johnson

Kristen Thall Peters
Alan Ramos

Ron Rives

Dana Santos
Stephen Steinberg
Candice Stoddard

CCCBA EXECUTIVE DIRECTOR
Lisa Reep: 925.288-2555 ¢ lgreep@cccba.org
CCCBA main office: 925.686-6900 ® www.cccba.org

Jennifer Comages
Membership Coordinator
Emily Day

Systems Administrator and
Fee Arbitration Coordinator

Manny Gutierrez
Administrative Assistant
and Legal Interviewer

Maria Navarrete
LRIS Coordinator

Barbara Tillson

Moderate Means Program
Coordinator

Michele Vasta

Section Liaison | Education
& Programs Coordinator

CONTRA COSTALAWYER
EDITOR EDITORIAL BOARD
Candice Stoddard Mark Ericsson
925.942-5100 925.930-6000
ASSOCIATEEDITOR MatthewP. Guichard
Nancy]. Young Local Civil Jury Verdicts
925.229-2929 AR

Patricia Kelly
;ENﬁH '-':“591\"; ’ 925.258.9300
92?3“6 461]8:)1 nn O'Malley Nicole Mills
o 925.351-3171
BOARD LIAISON Craig Nevin
Candice Stoddard 925.930-6016
925.942-5100 David Pearson
COURTLIAISON 925.287-0051
Kiri Torre Erika Portillo
925.957-5607 925.459-8440
ADVERTISING/DESIGN  AndY Ross
. . 925.296-6000
Young Design & Production .
925.229-2929 Kathy Schofield
’ 925.253-7890
PRINTING Audrey Smith, JFK Liaison
Excel Graphics 925.969-3561
925.552:9998 Harvey Sohnen
PHOTOGRAPHER 925.258-9300
Moya Fotografx Marlene Weinstein
510.847-8523 925.942-5100

The Contra Costa Lawyer (ISSN 1063-4444) is published
monthly by the Contra Costa County Bar Association (CCCBA),
704 Main Street, Martinez, CA 94553. Annual subscription of $25
isincluded in the membership dues. Second-class postage paid
at Martinez, CA. POSTMASTER: send address change to the
Contra Costa Lawyer, 704 Main Street, Martinez, CA 94553.

The Lawyer welcomes and encourages articles and letters
from readers. Please send them to: Nancy J. Young, Associate
Editor, Contra Costa Lawyer, 821 Escobar Street #124, Martinez,
CA 94553; or email to: youngdesign@att.net.

The CCCBA reserves the right to edit articles and letters
sentin for publication. All editorial material, including editorial
comment, appearing herein represents the views of the respec-
tive authors and does not necessarily carry the endorsement of
the CCCBA or the Board of Directors. Likewise, the publication
of any advertisement is not to be construed as an endorsement
of the product or service offered unless it is specifically stated
in the ad that there is such approval or endorsement.

by Arlene Segal and

Norm Lundberg

While we regret that Commissioner Green’s retirement has been the impetus for
this Elder Law/Probate edition of the Contra Costa Lawyer, we are grateful for the
opportunity to once again focus on elder law, guardianship, conservatorship, trust and
probate — some of the history, issues that come into play, and resources. In working
on this issue, the two of us have enjoyed the experience of planning this edition
together.

We begin the issue with Commissioner Green’s gracious and thoughtful interview with
Magany Abbass. We are sure you will agree that this interview provides us with a
multi-faceted view of Commissioner Green, as well as his perspective on his tenure
in Contra Costa County. We thank the Commissioner and Magany for melding the
personal and the professional, and for the consideration of the human issues at stake
every day in the Probate Department.

Next, Loren Barr’s article on the “semi-professional” con artist alerts us to the warning
signs of these predators and also provides some insights and guidance into dealing with
them in litigation. And, speaking of litigation, we do not want to forget that many
elder law matters (though not likely the ones Loren refers to) are particularly well
suited for mediation. Nicole Mills, in her “Pro Bono Spotlight,” introduces us to the
Center for Human Development and its Conflict Resolution Program. A resource
worth knowing about, the center provides free or low-cost elder law mediation with
specially trained mediators.

Margaret Hand discusses a somewhat sensitive issue: collecting debts from a deceased
debtor. It is a wonderful, succinct piece dealing with one of those unique issues that
impacts not only the members of both the CGPT and Elder Law Sections, but also
affects many other areas of practice from litigation to general business law practice.
We think all of you will find it very informative and helpful.

Finally, Keith Schiller’s article on Estate Planning at the Movies® blends in a humorous
way Don Green’s departure with solid, practical and important legal updates. It is not
always the case that lawyers can successfully blend humor with education, and we are
pleased this article does both of these things very successfully.

On behalf of our two sections, we wish all of you a happy and prosperous new year. &

— Avrlene Segal, president of CCCBA’s Elder Law Section, focuses ber litigation and mediation
practice on veal property issues, trust/estate disputes, and financial abuse of elders. Norm Lundberg,
president of CCCBA’s Conservatorship, Guardianship, Probate & Trust Section, primarily focuses
on probate, estate planning and post-death trust administration, and also practices in the area
of health care contract regulatory compliance.

February 2010


www.cccba.org

2010 Contra Costa Lawyer

THEMES AND DEADLINES
Issue Theme Deadline
January Annual Bar Issue November 20, 2009
February Elder Law/Probate December 18, 2009
March Taxation January 20, 2010
April Family Law February 19, 2010
May The Internet March 19, 2010
June Law Practice Management/ April 20, 2010

Business Development/Technology
July Employment May 20, 2010
August Real Estate June 18, 2010
September Health Care/Insurance July 20, 2010
October Bench/Bar August 20, 2010
November Bankruptcy September 20, 2010
December Readers' Choice October 20, 2010
Interested in writing an article for (or advertising in) any of these issues?
Please contact Nancy Young at 925.229.2929 or youngdesign@att.net.

Have Clients Fighting Over Mom'’s Tea Set?
We Mediate Trust/Will Disputes!

EXTENSIVE EXPERIENCE PROVEN RESULTS FEES TO FIT THE CASE

* Advanced mediation training
with Steven Rosenberg

* Mediator Since 1995

* Qutstanding Resolution Ratio
and client satisfaction

¢ Sliding Scale Fee

¢ EASE Mediation Panel
« Settlement Conference Mentor

We are an alternative to your ADR options.
Let us intervene earlier in your dispute.

Call 925.932.7011

I:_. BRAVERMAN
a ME?)IAT_ID-};J ;E:L -C:t_'_':Nt'i-LJ_L’l_'j:-.Ja

www.BravermanSolutions.com

T2 All Civil Cases 8 Employment Law Issues @ Probate & Trust Matters

Jessica A. Braverman, Esq. Mediator

Contra Costa Lawyer



Parting Thoughts...
Reflections from the Other Side of the Bench

An mterview with Commissioner Don E. Green

by Magany Abbass

It was Iate afternoon and court personnel were preparing to leave for the day. Commissioner Green’s retirement date was imminent;

after 10 years on the bench — hearing many cases, and seeing many successes and failures — he had a lot of stories to share,

both personal and professional. The lateness of the day did not dampen his spirits as he sat down for a frank, genuine discussion.

Thank you for taking time out of your busy schedule
for this interview, Commissioner Green. I'm sure it
will be very informative for our readers. When exactly
are you scheduled to retire from the Bench?
January 29 is my last day, Magany, and
February 1 is the official retirement date
— the first day I will be officially unem-
ployed.

Why are you retiring now and how does it feel?

There is a salad of emotions, and so many
fun things I'm eager to do — long trips
without an agenda, reading science fiction
books, having dinner with my wife instead
of working late. And since my wife has
already retired, I want to devote more time

to her. Although I find the work very
rewarding, the probate assignment is dif-
ficult, intellectually and emotionally. I find
I need to pass it on to someone else.

If you could wave a magic wand, what are some
things you'd like to see happen within your
department?

Number one is getting more money for
Evidence Code 730 evaluations in con-
tested guardianships. Decisions we make
profoundly affect the lives of children, so
society should devote the resources needed
to ensure we do the best job possible.
Number two is getting the money to
appoint attorneys for the parents, as

guardianship cases profoundly affect
them as well. Cases filed by Child Protec-
tive Services get an attorney, but probate
guardianship proceedings don’t. Fairness
is always essential to justice.

Looking back, can you think of one or two of the
most difficult decisions you had to make?
Consistently, the most difficult decisions
I've had to make are the early decisions
in guardianships, when I have fragmented
and highly contradictory information.
Yet when it seems clear that some child
is at risk, I have to make a decision. The
decisions I make can profoundly affect the
lives of the parties and those children.
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Do your cases ever keep you up at night?

No, I'm lucky to be a very good sleeper,
but I do worry about some cases when I'm
awake.

Are there things that you wish lawyers practicing
in this area would do to facilitate some of those
difficult decisions?

The attorneys are tremendously helpful,
and the word that comes to mind is
“wonderful.”

It is your 10-year anniversary on the bench in
Contra Costa. How did you get started here?

I applied for the job as Probate Commis-
sioner in Contra Costa because this county
uses its commissioners in dedicated posi-
tions. When I was a staff attorney in the
Sacramento court, the last judge I worked
for decided he wanted the staff attorneys
to cover his hearings instead of bringing
inotherjudges. He called me one morning
saying he was sick and wanted me to cover
for him. That was how [ got started. I have
to follow the law and not just apply my
personal values. That combination of
clarity and purity is rare in the real world.

Do you have any suggestions for attorneys
practicing before you?

Yes. They should memorize the entire
Probate Code, the California Rules of
Court, and all the local rules. But that’s
nearly impossible. Some attorneys take a
passive approach — they don’t file papers
carefully, figuring they will get a tentative
ruling anyway. But that is more work on
our end and I wish they would do it cor-
rectly the first time. Another suggestion:
When I ask an attorney a question, there
is no need to go into a big explanation.
A simple answer would suffice.

Describe your start in the legal field.

I started off as a sidekick for an old-
fashioned trial lawyer who liked to smoke
cigars, play Liars’ Dice, and was fearless
in the courtroom. The more tension, the
happier he was. After working as his
sidekick for four years, I figured out that
since I dislike fighting with people, being
in civil litigation was not a good idea. So

Contra Costa Lawyer

I looked around for other fields, and
settled on estate planning and probate.
After several years, there was an opening
for a staff attorney at the probate court.
It wasn’t as prestigious, but I wanted a
job that had less pressure and regular
hours (although it did not turn out to be
as regular as [ was expecting).

Around the time I landed that job,
another attorney had badgered me into
applying for a State Bar committee, one
I had not heard of (now the Executive
Committee for the Trust and Estate Sec-
tion). Not only did he badger me into
sending in my application, I heard later
he badgered them into accepting my
application!

So you wound up working in the legislative
process as well?

Yes. Iended up getting involved in probate
because, unlike a private attorney, you see
alot more cases. If there is a problem with
a statute, you are likely to see it come up
more often. I began identifying changes
that needed to be made to make things
clear. I proposed that the section sponsor
legislation to clear up those ambiguities.

What's the one piece of legislation you consider
a big success?

When I was chair of the State Bar com-
mittee, I took the lead in getting through
the trust notification rules that state when

Admiring artwork —
up close and personal!

a trustor of a revocable trust dies, the suc-
cessor trustee has to send out a notice that
the trust is no longer revocable, so heirs
and beneficiaries can look at the trust.
Before we got that legislation through,
we routinely received massive filings in
the probate department by an heir who
was being denied the right to look at the
trust. The heir assumed that since she was
not allowed tolook at the trust, there must
have been an evil cover-up going on. So
the heir hired an attorney to come into
court with, what I used to call, a civil
procedure manual. The attorney came in
filing every motion he had ever heard of
in law school. I discovered this was going
on around the state. Playing hide-the-ball
with the trust produced an enormous
amount of unnecessary paperwork.

What do you think about the new rules regarding
the no contest clause?

I think they are wonderful... because they
will result in more fairness. All litigation
is miserable; the idea that we should carve
this out in the modern world makes no
sense to me. It made sense at one time,
but the new law (except for a few little
areas) is much clearer than the old one.
If you had reasonable cause to file the
contest then, as a matter of public policy,
you cannot be disinherited. By the time
you get through that trial, it will be

obvious to the court in 99% of the cases p



whether or not this was frivolous. If it

was, you deserve to be disinherited.

We have howling deficits in our state and county
budgets. People are hurting financially across the board.
What is the greatest impact you see in the court?

The desperation of poverty often creates
situations that lead to the cases in our
courts, and it has worsened in this econ-
omy. There seems little the courts can do
about it. Instead, we must try to under-
stand the situation and make the best
rulings we can with that understanding.

What are some of the most positive changes you
have seen over the years?

Technology. When I first started here, we
would literally cut and paste our tentative
rulings, make photo copies, and read them
into a phone. Posting them on the inter-
net has been good. One of the biggest
and best changes: we get access to the
state’s criminal records, so we can do case
background checks.

Always adventurous — even as a toddler.

Enjoying the
great outdoors
with his wife,
Laurel.

What do you think is the burgeoning area in the
probate departiments?

I've seen a real growth in trust litigation.
When the wave of trust mills hit, there
were predictions that these were going to
be produce alot more litigation. But they
did not. It just took a while for them to

mature.

The current population survey from the California
Office of Finance Projects shows there will be 25
million more Californians by 2050, Hispanics are
projected to be the states majority ethnic group by
2024. Have you see that kind of change reflected
in your department?

I don’t know. I hope the reason for that is
that I'm color blind and don’t pay atten-
tion to individual ethnic groups. I have
no idea if we are getting more Hispanics.
Of all the problems I have to deal with,
their ethnicity is never on the list.

Is language a barrier?

Yes, but I'm fortunate to have interpreters
when needed. It seems to me that civil
justice requires that we have interpreters
for all language groups in all cases, but
economically we can’t. But I have not
seen a case where there has been an injus-
tice because someone did not know how
to assert his or her rights.

How about the attorneys and processes —

have they changed over the years?

In my career, there has been a growing
number of women attorneys. There have
been two long-term trends over my career.

One is the increased use of ADR and the
otheris the increase in the number of female
attorneys. [suspect (but cannot prove) that
those are not merely coincidental. Over
the years, I know those two long-term
trends have occurred together.

There is a lot of research that cites women as effective
peacekeepers. The United Nations has made a concerted
effort to bring women into the fold in the resolution
of armed conflict. They are also brought in because
they comprise over 50% of the world$ population. It
helps to bring all parties to the table.

Youare not offended that those two trends
might be interrelated?

[ happen to agree that the two are interrelated. By
nature, humans have an innate need to belong and
identify with a group. Do you believe that media-
tion contributes to that and, if so, is that why you
are a big proponent of mediation?

In the probate area, our county conducts
more mediation than we did when I first
arrived. I think I have contributed to that,
and it has been a good thing. Even men
can be peacekeepers. So, we all ultimately
have to be judged as individuals, but I
think the group effect is there.

Any advice for attorneys starting out in this

area of law?

Being civilized, as well as trustworthy,
really pays off. Long-term attorneys who
don’t have those two characteristics are
very unlikely to be successful in this area
of practice.

Any words of wisdom for attorneys aspiring to be
judicial officers? Is it somewhat isolating?
Having the opportunity to make decisions
that produce justice is as meaningful as
any work could be. The intellectual
stimulation is often challenging and
engaging. And, yes, being on the bench is
isolating. Most of us were very much a part
of the legal community before taking the
bench, and we miss those relationships.

Any advice for the new person replacing you?
See the lawyers as people, and work with
them. Let them help you, so you can help
them resolve the issues. &
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The White-Collar Abuser

by Loren Barr

Elder Abuse. Attorneys, as well as the public in general, have increasingly become aware that most financial

elder abuse is committed by children of the victim or the victim’s caregivers. It is less well known, however,

that these crimes are also often committed by individuals who can aptly be described as semi-professional

con artists or white-collar abusers, sharing several common characteristics. And if they are sued, they

typically employ a predictable defense strateqy. This article identifies some of the characteristics of these

predators and describes what practitioners and their clients should expect if litigation becomes necessary.

All attorneys (and particularly those
practicing estate planning or elder law)
should be on the lookout for trustees,
money managers, financial planners, or
insurance agents who fit the following
profile:

Prior law suits. Very often, the white-collar
abuser has previously been sued, typically
for fraud, elder abuse, or breach of trust. It
goes without saying that clients should be
wary of a trustee or investment advisor who
has frequently been sued by his clients.

Nothing in their names. Not surprisingly,
many of these individuals do not own
anything. Again, clients should be con-
cerned if the person who wants to handle
their money does not appear to have any
resources of his/her own. Accordingly, the
practitioner should perform an asset search
if s/he suspects a client could be involved
with a professional predator.

Dubious job description. This type of predator
does not usually have a 9 to 5 job. Rather,
s/he is self employed as a financial advisor,
professional trustee, or real estate investor.
While these are all legitimate occupations,
the white-collar abuser is not employed
with an established company or organiza-

10

tion such as a bank or full-service broker.
Instead, s/he typically has a “home office”
and will do anything to get close to the
client’s money. Often the victim will meet
the white-collar abuser at a financial or
estate planning seminar.

Religious affiliation. Sadly, another common
place victims meet professional predators
is within churches and other religious
organizations. Church members tend to
let their guard down within the community
and are less likely to ask for qualifications
or references from someone they meet
within an organization they trust.

If the predator already has the client’s
money and refuses to give it back, litiga-
tion is often the only recourse. Before
filing the case, counsel should advise their
clients of what they may be up against.

Manipulation of the system. The most common
characteristic of the white-collar abuser
is a familiarity with the legal system and
the collections process. Most people are
frightened at the thought of depositions,
trial, and judgment, but the white-collar
abuser is not. S/he has been through it all
before and is aware that the consequences
of abusing the legal system are often not
severe. Above all, the white-collar abuser

is aware of the enormous financial and
emotional cost of litigation and the victim’s
(legitimate) fear — even if successful at
trial, the client may still be unable to
collect his/her judgment. Knowing this,
the white-collar abuser aims to make
the lawsuit as long and as expensive as
possible, making the abuser judgment
proof.

Switching attorneys and going pro per. Switching
attorneys allows the white-collar abuser
toprolong thelitigation. The new attorney,
after all, must be given time to “get up to
speed.” It also allows the abuser to blame
any misconduct on the attorney. Con-
versely, the pro per abuser can blame the
misconduct on his/her own ignorance.

Prevalence of perjury. The lies told by profes-
sional predators are many and large, and
are often presented to the court under
penalty of perjury with a boldness that
beggars description. While the possibility
of a perjury charge might terrify the aver-
age litigant, it’s just another day at the
(home) office for the professional predator.
However, experience teaches that judges
tend to react negatively when counsel
accuses an opposing party of “lying” to
the court. Counsel might consider pur-
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chasing a thesaurus and studying the
various synonyms for the word “lie” so as
not to offend the court or those who steal
money from old people. (“Fabrication”
and “prevarication,” perhaps because they
have multiple syllables, have been used
with some success.)

Not afraid of judgment. One might think that
a defendant facing punitive damages and
attorney fees would be eager to settle.
This is not the case with the professional
predator, who knows that the judgment
only signals the end of the first half of the
game, and that the second half — the
collections process — is where s/he truly
excels.

No fear of criminal charges. Since elder abuse
is a crime, many wonder why these cases
are not handled by the district attorney.
The professional predator is aware that
prosecutors are overworked and under-
funded and often do not have the resources
to pursue financially complex cases that
may be resolved in civil court. Hence the
practitioner should not expect that a
criminal case is likely to bring the client
any relief.

An example illustrates the difficulties of
litigating a case against the professional
predator who has mastered the playbook
listed above. The author was involved in
a case against a defendant who held him-
selfoutas a professional trustee. He placed
the victim’s assets in an irrevocable “con-
stitutional trust” purportedly governed
by the laws of the Turks and Caicos Islands.
A private investigator hired to locate the
defendant declined the job due to a con-
flict of interest: in an effort to make
himself invisible to future creditors, the
defendant had previously hired the inves-
tigator to discover as much about the
defendant as possible.

Not surprisingly, this defendant
avoided service of process. He then filed
a motion to quash, followed by two
demurrers. He took the Fifth Amend-
ment in response to written discovery

and in response to a court-ordered P
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accounting. He failed to appear for depo-
sition. He lost three motions to compel.
He was found guilty of contempt, but
the court suspended sentencing. Prior to
sentencing, his attorney substituted out
of the case and he substituted in pro per,
whereupon he immediately filed a notice
of removal to federal court, depriving
the state court of jurisdiction. When the
case was remanded, the federal judge
noted that removal was untimely (by
several months) and there was no basis
for federal jurisdiction. A new attorney
— from out of state — substituted into
the case and promptly filed another notice
of removal to federal court. The case was
again remanded and the defendant was
enjoined from filing any further removal
actions. Not lacking energy, this new
attorney filed a federal lawsuit against
the 87-year-old victim (alleging money
laundering) and a federal interpleader
action. Both were dismissed. The second
attorney then withdrew, but not before
communicating various threats pur-
portedly made by the defendant against
plaintiff’s counsel. On the eve of a hearing
for terminating sanctions, the defendant
(again acting pro per) filed for bankruptcy
protection, requiring the plaintiff to obtain
relief from the automatic stay. In his
bankruptcy schedule, the defendant
claimed that he had never been issued a
social security number.

Intheend, the courtissued terminating
sanctions and the plaintiff got her money
back, but only because an investigator
located real estate that the defendant
owned in a fictitious name.

Attorneys can better protect their
clients from professional predators if they
are familiar with these common warning
signs. If litigation becomes necessary,
counsel should advise clients of what they
are facing and prepare them for particu-
larly long and frustrating litigation. &

— Loren Barr is an estate planning, trust &
probate certified specialist with Barr & Barr
Atrorneys in Danville. The firm specializes in
elder abuse litigation and estate and trust
litigation.
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UestLon man

My 85-year-old client received a
\ phone call and was cajoled into
| becoming a credit card machine
sales person. They faxed her a
form tosign for the $149 sign-up
fee. She charged the fee to her
Visa card. They then lifted her signature
by scan offof the $149 receipt, and scanned
it into three different invoices, totaling
19,000, for marketing materials and
various email marketing tools. The bank
was contacted, disputing the amounts
since invoices were produced with her
signature. The stress nearly hospitalized
my client as she never remembered sign-
ing invoices totaling almost 19,000. The
bank declined to reverse the charges, and
my client is stuck paying bill.

Guy Chism

Solo, Martinez

Thereare simply too many to pick
just one. However, what makes
me the saddest is when I see [
children of seniors fighting over L&l
who will get what, not paying
attention to their parents, and
waiting for them to die so they can have
their money. Too heart-breaking.

Jessica Braverman
Braverman Mediation & Consulting

I think the worst scam is phishing for
seniors’ bank information and then
wiping out their savings.

Rand Itephem

Law Offices of Rand L. Stephens, Inc.

Contra Costa Lawyer

What is the cruelest
elder scam out there these days?

This actually happened to my
folks: Ringggg. “Hello.” “Hi,
Grandma, it’s your favorite
grandson!” “Oh, Aaron, how
are you?” “Actually, I had an
accident in a rental car in
Seattle. I need $5000 to settle with the
rental company and I really don’t want
to tell my dad because he told me to always
buy insurance. Could you lend it to me?”
“Wow, okay, where do I'send it...” It
gets sent by Western Union, a con-
firmation number is all that’s needed
to pick up the money. This plays on
the love and affection between grand-
parentsand grandchildren. It’s basically
a cold call with a skilled scammer ending
up with the $5,000. Beware!

Dawvid A. Brown
Law Office of David A. Brown, Richmond

Is there really any swindle, cheat, scam,

rip-off, con, fraud or bilking of elders

that, by definition, isn’t cruel? Maybe
the ones by immediate family members
should be deemed more malicious and
deserve a higher ring in the inferno than
those of strangers, but really, once you
make the decision to either harm children
or rob from the elderly their dignity and
means of support, should not
all such acts be treated with
the same level of contempt,
derision and scorn?

qefﬁ@g/ Wwm. Steele

Nevin, Ramos & Steele

If you rank them, you're just
giving the “less cruel” people
government permission to

S

rip off the elderly.
Kurtrss Jacobs r

Solo, Concord

The cruelest elder law scam is giving an
unsuspecting elder a subprime loan on his
or her long-term residence, which is most
likely paid off. There’s absolutely
no excuse for this — it’s simply
mean, cruel, greedy and criminal.

Magany Abbass
Law Offices of Magany Abbass

Health care reform.

Gary A. Cornwall
Solo, Walnut Creek

The cruelest elder scam is the “sweetheart
scam.” A young stranger ingratiates him/
herself to an elderly person, wins the affec-
tions of that person and eventually takes
over the elder’s financial affairs. The scam
typically continues until all of the money
is gone. The “sweetheart” then leaves the
elder, causing emotional and psychological
damage in addition to the financial loss.
S. Smmantha Sepetr

JFKU Elder Law Clinic

No increase in Social Security
benefits butatleasta 10% increase
in Medicare premiums.

Wayne V. R. Smith

Attorney-Mediator, Martinez
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by Margaret M. Hand

What should a creditor do when a debtor dies without paying? Using examples to first illustrate the easy
scenario, then progressively more difficult ones, this article outlines strategies for collecting from deceased debtors.
It is also a primer for keeping a lawsuit “alive” against a defendant who dies before judgment is rendered.

Many litigators are surprised to learn that
a plaintiff cannot recover against a defen-
dant who dies while the action is pending,
unless the plaintiff does#// of the following:
1) files a claim; 2) has the claim rejected
by the decedent’s personal representative
or elects to treat the claim as rejected; and
3) within three months of the rejection,
applies to the court for an order substi-
tuting the personal representative for the
defendant.' The one exception to this rule
applies to plaintiffs seeking to establish
liability within the limits of the decedent’s
insurance. These plaintiffs may commence
or continue the action without joining the
personal representative.’

Even more surprising is the fact that
judgment creditors must file claims.? Only
creditors who have reduced theirjudgments
to execution liens can escape this rule

THE LUCKY CREDITOR
Collecting from a deceased debtor is
easiest when the debtor’s estate is admin-
istered in a formal probate under Division
7 of the Probate Code. In a probate, the
decedent’s “personal representative” is
required to send notice of administration
to all of the decedent’s known or reason-
ably ascertainable creditors’ The lucky
creditor will receive such a notice and need
only follow the instructions provided.
The instructions must be followed
with haste. There is an absolute one-year
statute of limitations on actions to collect
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a debt from someone who has died.® The
only action that may be commenced out-
side this period is one seeking to establish
the decedent’s liability for insured damages
within the policy limits.” The section 366.2
one-year statute of limitations cannot be
tolled, and it may be extended only by
filing a probate creditor’s claim * accepting
a trustee’s invitation to make a claim,” or
petitioning for declaratory relief regarding
whether a proposed action would violate
a no-contest clause.'® (Note: the passage of
Assembly Bill 759 probably eliminated this
third type of extension by repealing Probate
Code §21320, the declaratory relief statute.)
In addition, the personal representative
effectively shortens the already short time
for making claims by serving Notice of
Administration.

Creditors who receive a Notice of
Administration must make their claims
before the later of four months after the
date that the letters were issued to the
personal representative, or 60 days after
the date the Notice of Administration
was given. {Probate Code §9100.} Claims
are barred if not filed in the required
manner and within the time provided by
Part 4, Division 7 of the Probate Code,
beginning with §9000!" This means
creditors must both file their claims with
the court and serve them on the personal
representative or on one who is later
appointed and qualified as the personal
representative.'?

Additionally, the claim must be pre-
pared in the manner required by the
Probate Code. The best practice is to
prepare a claim that would suffice as a
complaint, i.e. a claim stating all the facts
and making all the allegations necessary
to avoid a demurrer.” If the claim is based
on a written instrument, the original
should be attached to the filed original
claim. If the original instrument cannot
be found, the creditor should offer an

explanation 4

NOT TOO LUCKY, NOT TOO BAD

Creditors can sometimes get Notice of
Administration not knowing they have a
claim because the facts giving rise to the
claim are unknown to the creditor. Such
a creditor may get a small extension of
time to file this claim, but only under rare
circumstances.”

More often, creditors entitled to file
claims are not given Notice of Adminis-
tration. These creditors may simply file a
claim provided they do it within four
months of the letters being issued. Cred-
itors unable to meet this deadline, however,
must petition for permission to file a late
claim and be able to allege in the petition
certain threshold criteria.'® These statutes
and the cases that interpret them make it
quite clear — it is the public policy of this
state to promote the speedy administration
of decedents’ estates. Creditors who delay
filing claims do so at their peril.
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THE CREDITOR WHO MUST SUE

Even creditors who know they will collect
only after suing must file a claim. The
proper party tosuch suits is the decedent’s
personal representative and a creditor may
not bring an action against a decedent’s
personal representative without first filing
a claim.”

THE UNLUCKY CREDITOR

The unlucky creditor knows nothing
except that his/her debtor has died. Perhaps
the creditor can learn something from the
debtor’s family. But unless the creditor
learns of the existence of a probate, this
creditor will have to make his own luck.

The goal is to get a claim filed and
served on a personal representative. The
first step is to check with the clerk of the
court in the county in which the debtor
was domiciled.'® If a probate has been
opened and letters were issued less than
four months earlier, the creditor is in luck.
This creditor need only prepare, file and
serve the claim. If there is no probate
opened, the creditor must decide whether
to self-petition for the appointment of a
special administrator. If the anniversary
of the decedent’s death is approaching,
the creditor should act without delay.
Remember, there is an outside time limit
of one year for filing claims against a
decedent.”

Seeking the appointment of a special
administrator is not the same as petition-
ing for probate, though one uses the same
Judicial Council form. A special admin-
istrator may be appointed to perform
specific acts and for a limited purpose.?’
Creditors who are in a frantic hurry to get
someone appointed may nominate them-
selves?! but a creditor who has a little
more time should look for the decedent’s
will in the Superior Court’s Office of the
Clerk in the county in which the decedent’s
estate may be administered. The custodian
of an original will must lodge it with the
clerk within 30 days of the testator’s death.
Although this law is often ignored, a
custodian who fails to lodge the will is
liable for all damages to any person injured

by this failure to do so.?? Often, pointing P

Contra Costa Lawyer
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this out is enough to get the custodian
going, so the next place to look for the
will is in the hands of the debtor’s family
members and attorneys. A letter sent to
all of them, mentioning Probate Code
§8200(c), should suffice.

Searching for the will may take some
time, but may also prevent the waste of
time later. The person named as executor
has the right to appointment as such?
and has priority of appointment as special
administrator.?! If the named executor
wishes to serve, petitioning to appoint the
creditor as special administrator will just
produce opposition. On the other hand,
if the nominated executor does not consent
to serve; or if the creditor cannot find the
will; or if there is no will; or if the credi-
tor simply runs out of time, the creditor
should seek to be self-appointed.

If appointed special administrator, the
creditor will not have the power to approve
or pay his/her own claim.” But that should
not trouble the creditor at this stage. The
goal is to get a claim filed before the
statute of limitations runs. Worry about
payment later.

THE TRULY UNLUCKY CREDITOR

The truly unlucky creditor is the one who
must collect what is due from the trustee
who administers the deceased debtor’s
revocable trust. Unlike probate estates
(which are “subject to the rights” of
creditors and beneficiaries alike®) trust
assets are administered by trustees who

7 unless the

owe no duties to creditors?
trust instrument creates such duties.
Unlike wills, trust instruments are not
made public when the settlor dies. Thus,
most creditors never learn whether assets
are administered in a trust by someone
duty bound to pay debts. And Probate
Code §19001(a) creates a false sense of
security when it says:

Upon the death of a settlor, the property of the
deceased settlor that was subject to the power of
revocation at the time of the settlor’s death is subject
to the claims of creditors of the deceased settlor’s estate
and 1o the expenses of administration of the estate
to the extent that the deceased seitlor’s estate is
inadequate 1o satisfy those claims and expenses.
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Alayperson reading that long sentence
would reasonably think trustees should
pay debts, but lawyers should recognize
the terms of art “claims of creditors” and
“expenses of administration” and “estate.”
These terms are straight out of Division
7 of the Probate Code, the statutes of
which govern formal probate administra-
tion. As the Dobler court explained, once
acreditor has obtained ajudgmentagainst
the personal representative, the creditor
may collect from the trustee. In the
meantime, the trustee has no duty to the
creditor and may distribute assets to the
trust beneficiaries. These beneficiaries take
subject to distributee liability?® but no
creditor wants to chase beneficiaries in an
effort to collect on a claim allowed by the
personal representative or perfected in a
civil action against the personal represen-
tative. Creditors who must collect from a
trustee are unlucky, but the truly unlucky
must collect from the trust beneficiaries
after the trust has been distributed.

To collect from a trustee who does not
invite creditors to file claims, the creditor
should take the following steps: First,
keep in mind that the one-year statute
of limitations cannot be tolled and the
typical creditor can extend it only by
filing a probate creditor’s claim? Next,
file a claim in a probate. The steps for
doing this are outlined above. Finally, file
a petition under Probate Code §850(a)
(3)(C). This section provides creditors
the means of enforcing the rights given
them by Probate Code §19001(a). Dobler
suggests the time to file the 850 petition
is after a claim is allowed or judgment
had, but it’s probably not a good idea to
wait that long. This author would file an
850 petition along with the creditor’s
claim. To survive a demurrer, she might
also file points and authorities packed
with eloquent statements about creditors’
rights to payment. Dobler notwithstand-
ing, the Court of Appeal must have lauded
these rights somewhere. After all, this
economy is built on credit and it is still
standing. So we can all keep borrowing,
the court should make sure creditors can
get paid.

— Margaret M. Hand, a certified specialist
in estate planning, trust and probate law, is
a member of the Executive Committee of the
State Bar’s Trust and Estates Section and the
past editor of its California Tiusts and Estates
Quarterly.

"Probate Code §9370. Note: there is no parallel provision
in Division 9, Part 8, the trust creditor claim sections (com-
mencing with Probate Code §19000), i.c., the plaintiff may
not accomplish his objective of maintaining the suit by making
a claim against the trustee of the decedent’s revocable trust.

*Probate Code §550.
Probate Code §9300.
“Probate Code §§9300, 9303.
’Probate Code §9050.

SCCP §366.2.

"Probate Code §551. If the limitations period otherwise
applicable to such an action has not expired at the time
of the decedent’s death, the action must be brought
within one year after the expiration of the otherwise
applicable limitations period. Id.

SCCP §366.2(b)(1), referring to claims made according
to Division 7 of the Probate Code (commencing with
§9000).

CCP §366.2(b)(2), referring to Division 9 of the Probate
Code (commencing with §19000, a procedure trustees
may but need not use).

YCCP §366.2(b)(3), referring to Division 11 of the
Probate Code (commencing with §21300).

""Probate Code §9002.

2Probate Code §9150 (claims not filed and served are
“invalid”).

13See Probate Code §9151.

“Probate Code §9152.

BSee Probate Code §9103(a)(2).

16See Probate Code §9103.

7Probate Code §9351.

8Regardless of where a decedent died, if domiciled in
California, the proper place of administration is the
county in which the decedent was domiciled. Probate
Code §7051.

BCCP §366.2.
2Probate Code §8540.

2'Of those entitled to appointment as administrators,
creditors have nearly the lowest priority {see Probate
Code §8461(q)l, but the court will appoint a creditor
as special administrator, if it is necessary to prevent
the running of the statute of limitations.

22Probate Code §8200(c).
BProbate Code §8420.
2Probate Code §8541.
Probate Code §9252.
*Probate Code §7001.

2 Arluk Medical Center Industrial Group, Inc. v. Dobler
(2004) 116 Cal. App.4th 1324 (“Dobler I1).

*Probate Code §19400.

PCCP §366.2(b)(1), referring to claims made accord-
ing to Division 7 of the Probate Code (commencing
with §9000).
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ethics corner

by Carol M. Langford

Dear Ethics Corner,
Lam a lnwyer who handles a wide variety of cases: a
sort of “jack of all trades,” if you will. I had a client
comme in who wanted representation in a simple DUI
case. [ decided to handle it on a flat-fee basis, as I do in
many of my other non-criminal matters (e.g. drafting
a will or writing a letter in a business dispute case). I
charged him a flat fee of $5,000 through trial (if trial
was needed), and designated the flat fee “non-refundable.”
The case settled early for a plea of wet reckless, and now
the client wants the unused portion of the retainer back.
There is no unused portion; it was a flat fee! Plus, the
quy had a blood alcohol level over the limit and probably
would have lost at trial. This was a good result. Should
1 give that jerk any money back?

Signed,

Wondering in Walnut Creek

Dear Wondering,

Flat fees are the best thing ever, until you
have to deal with chumps who suddenly
seem to not understand the fee agreement
when they get a good, quick result. A flat
fee means that you charge a certain amount
of money for either the whole case, or a
portion of it, whether it takes you one hour
to do the work or 20 hours to do so. I
handle a lot of my cases on a flat fee, and
I find that much of the time I end up put-
ting in more hours than the flat fee charged,
thus ensuring that my “retirement plan”
will be to die at my desk. However, I do
get cases that I can resolve quickly, which
make up for the loss.

You should add a sentence that says
words to the effect of: “This flat fee means
that even if I work less than $10,000
worth of time on your case, I still keep the

Contra Costa Lawyer

entire $10,000.” As long as the $10,000
flat fee is, in itself, reasonable (i.e. if it is
not out of bounds of what an ordinary
practitioner would charge as a flat fee for,
say, a DUI through trial, then the fee is
reasonable, even if you worked only two
hours and got it resolved quickly).

You will also need to set an hourly fee
ratein the agreement in case you get fired.
The client has an absolute right to fire an
attorney, and you will have to refund your
client the unused portion of the retainer
if that occurs. You can include something
like: “Lawyer charges at a rate of $300 an
hour if services are terminated before the
representation ends.”

Where you made a mistake in your fee
agreement is in calling the fee “non-
refundable.” No fee is non-refundable; if
you get fired, you die, or become disabled
and can’t handle your client’s case you
will have to return the fee. So in reality
there really is no such thing as a “non-
refundable” fee. There is such a thing,
however, as a “true” retainer, and it is as
rare a sight as a yellow-bellied, sap suck-
ing, blue spotted plover. It is earned on
receipt and is paid just to have you avail-
able for the case. You don’t bill against
it; you bill on top of it. So, if you charge
the client a true retainer of $5,000 and
an hourly rate of $500, then after you
work 10 hours, you get paid $5,000 — the
client does not get a “credit” of $5,000.
A true retainer need never be paid back
and you need to do no work to earn it.
But it must be designated as such, and is
refundable if you become unavailable. See

Matthewv. State Bar (1989)49 Cal.3d 784
— attorney disciplined for not refunding
unearned fees that were designated “non
refundable” without discussion of the
term, and Matter of Phillips (2001) 4 Cal.
State Bar Ct. Rptr. 315 — unless a fee is
atrue retainer, calling it “non-refundable”
does not make it so.

Now we come to the bottom line here:
Should you refund this ingrate anything
considering he got a good result? It is
hard to say, as I don’t have your fee agree-
ment with him in front of me (you did
not mail a copy to me). But I do think
that it is always best to maintain good
relations with clients, so why not offer
him back $500 and tell him you stand by
your fee agreement and will refund no
more. If he still complains, he can take it
to fee arbitration, a low-cost and effective
way of resolving fee disputes.

— Carol M. Langford is a lawyer specializing
in State Bar discipline and ethics matters in
Walnut Creek. She is also an adjunct professor
of professional responsibility at U.C. Hastings
College of the Law.

Carol Langford
100 Pringle Avenue, Suite 570
Walnut Creek CA 9459

langford@usfca.edu

(If your question is answered in a future column,
your namelfirm name will be omitted.)
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ESTATE PLANNING

=MOVIES
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FOR ATTODNEYS BEFORE COMMISSIONER GREEN

Contra Costa County attorneys bring a
unique perspective to the cinema...
applauding the worldly judge in Anatomy
of @ Murder;" excoriating the lack of ethics
and weak research skills of Ned Racine
(played by William Hurt) in Body Heat,” or
respecting the gutsy cross-examination of
Jack Nicholson’s character by Lt. Daniel
Kaffee, played by Tom Cruise, in A Few
Good Men.?

Estate Planning At The Movies® assists
attorneys in their communication with
clients by reminding professionals and
clients that many of the issues of concern
may be better appreciated and understood
through our collective experiences at the
movies. Attorneys appearing before the
Probate Court in Contra Costa County
have enjoyed the unique experience of
responding to Commissioner Don Green.
He is well-versed in procedures and law,
but also brings a sense of humor in the
face of contending counsel and client
behavior that can run common sense off
the rail.

IS ESTATE TAX REALLY THE
TRANSFER TAX OF CONCERN?
Tim Robbins’ character provides inaccur-
ate tax advice in The Shawshank Redemption.
when he tells a brutal guard to give his
inheritance to his wife in order to save
estate tax. The guard’s concern about
estate tax feeds the public’s misconception
that estate tax is a broad-based tax. After
all, if a person of modest means worries
about death taxes on a $35,000 inheri-
tance, who is safe?

Actually, estate tax is irrelevant to most
people. Capital gains taxes are more likely
the transfer tax of concern.
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by Keith Schiller

In 1976, 7.65% of all deaths generated
an estate tax return. With an increase in
the estate tax exemption equivalent to $3.5
million in 2009, estate tax arises in about
2 of 1000 deaths. In this setting, attorneys
need to re-think what taxes are of concern.
At the same time, actions that may have
been adverse for estate tax savings actually
create an income tax benefit. There is no
free lunch. This presents added challenges
for the Probate Court, which is faced with
the issue of termination or continuation
of an irrevocable trust for which the estate
tax purpose may have blurred the non-tax
reason, if any, for creating the trust.

From a purely tax standpoint, attorneys
may need to change their recommen-
dations respecting the use of trusts. For
example, consider: 1) using trusts pri-
marily for non-tax purposes if the value
of the combined estates is under the estate
tax exemption amount, and likely to
remain so; 2) allocating growth assets to
the non-exempt, survivor’s share to
enhance the step-up in basis when the
surviving spouse dies; and 3) recognizing
that there is no free lunch.

The relative estate tax impacts on
planning are not lost on Commissioner
Green. After all, he taught estate tax law
for several years.

TAXES ARE NOT EVERYTHING

King Lear’ reminds us all that security and
control over one’s affairs are more impor-
tant than taxes. After giving away his
kingdom to his “loving” daughters, Lear
is left broke and pathetic. Given all of the
family disputes Commissioner Green has
seen by now, he could probably write his
own edition of King Lear in modern text,

complete with many recitations of the
deceptive children taking advantage of
the elderly parents.

Ask yourself and your clients, Why test
the point? Placing ownership of assets in
the hands of a child or any third party
creates significant risk. Therefore, avoid
joint tenancies, giving up legal control of
businesses (without receiving contracts or
leases to protect income), or making
excessive gifts.

BRING OUT THE SKELETONS

Will contests also arise from secrecy
Clients need to be honest with their advi-
sors, respecting their assets and family
members. The film, Australia,® concludes
with an illegitimate pre-teen boy (the son
of a wealthy aboriginal mother) who is
about to start his walk-about on the road
to maturity. The husband, a ranch fore-
man, will not publicly acknowledge his
parenting of the boy (though in modern
times, a DNA test would prove the point).
Upon the death of the boy’s mother by a
Japanese bombing raid at the outbreak
of World War II, her husband is pre-
sumably the heir to her fortune since she
had no other surviving family.

Asaresult, the father of the boy would
have become very wealthy. Subsequent to
the vesting of his rights, his unacknowl-
edged child and presumptively sole issue
would become very wealthy as an omitted
heir. Of course, Australian law, at that
time, did not recognize omitted heir claims
of aboriginal children.

The law of that nation no longer draws
distinctions based on race. Even more to
the point, a parent-child relation exists in
California regardless of marital status.
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Unless referenced and excluded by the
will, the native child, under modern law,
would return from this walk-about as a
very wealthy young lad on the death of
his “father.”

Taken in the context of modern times
and values, lawyers should encourage their
clients to be open when undertaking estate
planning. Clients need to inform the
attorney about inconvenient truths to
protect the estate plan, or run the risk of
unwanted surprises in the distribution of
the estate.

PERSONAL EFFECTS CAN

BRING OUT THE WORST

By this time, it should shock no one that
Commissioner Green may prefer to have
paper plates in his home. After all, he has
had to endure too many disputes over
dishes, personal effects and just stuff.

Disputes over the possessions can be
more intense than division of the invest-
ments and real estate. Division of the
personal effects can bring out all sorts of
jealousies, hidden agendas, greed, or
decency and empathy.

In Gran Torino, abigoted widower and
Korean War veteran dies, whose prize
possession was a 1972 Gran Torino. His
punked-out whining granddaughter
covets the car. At the “reading” of the
will, she cannot restrain her lust to receive.
Alas, her grandfather had other wishes.

At least the granddaughter waited for
death before trying to get the car. In Zorba
the Greek ! the village women begin ran-
sacking the home of an elderly lady while
she is alive, but close to death.

These scenes depict the greed or theft
in the battle for chattel. Yet, on how many
occasions have attorneys witnessed a
similarly intended, if more refined execu-
tion, of the effort to possess? Encourage
clients to detail their wishes.

SELECTING AND REJECTING CLIENTS
Clients may have agendas, expressed or
concealed. If the attorney is not ethically
focused, he or she can be ensnarled in
schemes of the client. This is particularly
of concern in tax law, although not so
limited.

Contra Costa Lawyer

Body Heat and The Maltese Falcon® rep-
resent opposite ways in which the tempted
professional responds to the appeal of the
attractive client. The ethically challenged
attorney played by William Hurt in Body
Heat falls for the passion of Kathleen
Turner, and ends up in jail.

He would have been better served emu-
lating Sam Spade (played by Humphrey
Bogart) in The Maltese Falcon. Spade realizes
that his beautiful client is guilty of mur-
der. He dismisses her flirting and reports
her to the police with classic dialog.

The selection, or rejection, of a client
may be the most important action in any
practitioner’s practice. Body Heat reminds
practitioners that it is necessary at times
to just say “no.”

MULTI-MARRIAGE FAMILIES
Commissioner Green’s probate calendar
has been clogged with post-death marital
dissolutions. Of course, one spouse is dead.
However, the disputes over the character
of property, as between separate and com-
munity property, can arise before the
coffee pot cools at the funeral reception.

With divorce afflicting one half of all
marriages, the dynamics and jealousies
within multi-marriage families have
become more prevalent. A Cinderella
Story*® updates this conflict to a high school
setting, involving the control and succes-
sion of a coffee shop.

The story ends happily because the
surviving child is able to locate a will that
protects her rights. Of course, if the will
had been left with a trusted third-party
advisor in the first place, the child would
not have undergone years of emotional
abuse and financial loss.

Cinderella'" underscores the importance
of closely considering the non-tax aspects
of estate planning and takes a realistic
view of relationships and agendas.

The distribution of the multi-marriage
estate places additional stress on estate
planning. It is particularly important that
trustees be appointed who will protect
the plan, that valuations implement real
economic division (not simply tax desires),
and that estates be divided or trusts used
to protect the interests of the loved ones.

Steve Rosenbloom, the Los Angeles
Rams’ operations manager, was fired by
his step-mother, the oft-wed Georgia
Frontiere, following her inheritance
upon the drowning death of Carroll
Rosenbloom. The widow of Ralph Dale
Earnhardt refused to allow her step-son
to continue the third-generation family
business with NASCAR and use of the
sacred stock car #8. Jr. left the family
business to drive for a competitor.

To what extent the deceased entre-
preneur would spin in his/her grave at the
exile of a beloved designated child from
the family business is a matter left to
speculation. Yet, it is hard to believe that
two sons, groomed so carefully in the
family business by fathers who died unex-
pectedly by accident, would have foreseen
or accepted these results. Spin or not, such
disputes end up in Probate Court, medi-
ation and a variety of hearings and loads
of legal fees before they are resolved.

THE LIGHTS COME UP

Hopefully, our cinematic journey will arm
local attorneys with humorous or poignant
references that may ease tensions and fears
of the client. These references may encour-
age the client to move forward with their
estate or business succession planning,
and enhance the position of the attorney
as the trusted advisor. They may also lend
sympathy for the types of issues that
Probate Courts must consider.

— For further information on the activities of Keith
Schiller in relation to Estate Planning At The
Movies® or to book a presentation of Estate Planning
At The Movies® visit www. EstatePlanningAt The
Movies.com. (Keith Schiller, Schiller Law Group,
Orinda, CA. °November 2009. All rights reserved.)

!Carlyle Productions ©1959.

*The Ladd Company ©1981.

3Castle Rock Entertainment ©1992.

iCastle Rock Entertainment ©1994.

°King Lear has been portrayed in several movie and
television productions. BBC ©1998; Granada Television
©1984; CBS ©1953. All rights reserved in each instance.
“Twentieth Century-Fox Film Corporation ©2008.
"Matten Productions ©2008.

*Twentieth Century-Fox Film ©1964.

"Warner Brothers Pictures ©1941.

""Warner Brothers Pictures ©2004.

"Walt Disney Pictures ©1950.



Pro Bono M
Spotlight

by Nicole Mills

Can you tell me a little about the
Center’s Conflict Resolution Program?
Our philosophy is centered on the basic
premise that people are capable of resolving
their own disputes, and that doing so leads
to a better result than involving the court
system. However, when communication
breaks down between disputing individ-
uals or groups, the situation can escalate,
often leading to expensive legal action or
even violence. The Conflict Resolution
Program provides trained, volunteer
mediators who can diffuse anger and help
both parties reach a win-win resolution at
a fraction of the cost of legal services.
While there can be a nominal fee to
help defray the costs of the Center, it is
very small and nobody is ever turned away
because they cannot afford mediation.
In addition to elder mediations, the
Center handles a variety of community-
based mediations, which include family/

Center fov Human Deve[opment
Elder Mediation Pavel

Changing Lives, Transforming Communities. Those are some lofty goals. They are also the
slogan for the Center for Human Development. o Sitting at the edge of a business park in
Pleasant Hill, the Center for Human Development's Conflict Resolution Program has changed
lives and transformed the community for over two decades by providing free or low-cost
mediation services. Within the last two years, the Center has created a special panel of
mediators specifically trained in elder mediation. I sat down with David Harcos, Program
Coordinator, and attorney Barbara Proctor, Program Director, to learn more about this program.

domestic, business, and neighborhood
disputes; and guardianship mediations
referred directly from the Probate Court.

Barbara, why did the Center decide

to start a panel of elder mediators?

While writing a grant for the John Muir
Foundation, I conducted research on the
future of the aging population in Contra
Costa County. Not surprisingly, reports
predicted that the number of older resi-
dents would outpace the resources. Many
cities and agencies responded with new,
innovative plans for delivering services
that allow seniors to stay in their homes.
I felt this was a perfect time to reinvigo-
rate a program that we had begun in the
early 2000s, “Family Transition Mediation.’
We canvassed our volunteer mediators

J

about this new endeavor and the response
was overwhelming. Since we began this
program, we have received tremendous

ARLENE SEGAL
Law Offices of Arlene Segal

Litigation - Mediation
Trust and Estate Disputes ® Financial Abuse

100 Pringle Avenue, Suite 780 ® Walnut Creek, CA 94596
telephone (925) 937-4224 * fax (925) 937-4273

support from county agencies that are
working with the aging population—
there is real cooperation among the
organizations, with encouragement and
sharing of resources.

As we saw an increase in the number
of mediations involving elderly partici-
pants, we began to truly appreciate that
mediating with elderly participants really
does require a different skill set — one
we have set out to develop more fully in
our mediators with our advanced elder
mediation training.

While, in some instances, we have been
able to make significant breakthroughs
and heal families, in others we work to
provide a new set of ground rules for
moving forward.

One success story involved a woman
who lived in the home of her ailing mother,
taking care of her for many years. As the
mother’s health declined, conflicts with

— WANTED —
Conservatorships

think
Matt Toth
as in
Pedder, Hesseltine,
Walker & Toth, LLP

oldest partnership in Contra Costa County
(52 years)

p 925.283-6816 * £ 925.283-3683

3445 Golden Gate Way, RO. Box 479
Lafayette, CA 94549-0479

AV Martindale-Hubbell
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her daughter escalated. The other siblings
had a plan for their mother and estranged
sister but communication was so flawed
that there was no hope short of legal action
to evict the caregiver. In mediation, each
side came to see the other’s difficulties
and communication resumed. The family
agreed on a plan that enabled the mother
and daughter to resolve their issues and live
together with mutual respect and under-
standing. Inanother instance, we mediated
between two 84-year old women who each
had taken a punch at the other and now
had restraining orders. Once they heard
of mediation, they realized that was the
better avenue to take and we were able to
help them resolve their issues without
dragging each other into court.

What are some of the unigue issues

raised by mediating with seniors?

There are many issues a mediator must be
sensitive to when dealing with elderly
participants. Probably the most commonly
encountered are issues relating to the
capacity of the senior. Our panel members
are trained to be aware of issues relating
to mental capacity — dementia, inability
to follow the conversation, inability to
recall pertinent facts, etc.

We encourage our panel members to
honor the capacity that is present. A deter-
mination of decreased capacity is not the
same as a determination of no capacity.
Sometimes it can even be situational
mediations scheduled in the mornings
and for shorter time periods (two to three
hours) can allow some people to participate

at the time of day they are clearest, rather
than late in the day when they may not
be capable of participating. Of course, it
is not always that simple but, whenever
possible, we encourage participation to
the extent of each person’s abilities.

What kind of training do you provide to
or require of your panel?
Inaddition to the basic mediation training
required of all mediators, our volunteers
are required to take part in mediations as
an observer before serving as a mediator.
To be a member of the elder mediation
panel, we also require that a mediator take
part in specialized training in elder media-
tion. We just had a two-day training for
our elder mediators, for example, that
focused on issues including capacity (both
mental and physical)and screening forabuse
(physical, emotional or financial). We also
have a screening tool used during the
intake process, which is also given to our
mediators to make them more aware of
indications of the various forms of abuse.
Additionally, we are sponsoring a series
of talks focusing on issues of elder media-
tion. Virginia George, an adjunct faculty
member and Director of the Elder Law
Clinic at JFK, was our first speaker. She
spoke for about two hours about financial
abuse of an elder and the advantages of
using mediation in these situations instead
of going to the criminal system. Our second
speaker was Judge Joyce Cram, who pre-
sides over the Elder Court for Contra Costa
County. We anticipate having at least two
more speakers over the coming months.

How many elder mediations does the

Center typically handle?

We typically do intake on four or five
elder mediations a month, in addition to
all the other mediations we do, but will
schedule, on average, one or two actual
elder mediations per month. We would
love to do more. In fact, a newly-formed
outreach team has contacted each senior
center in Contra Costa and has begun
scheduling presentations to be given at
each center. Thisis a unique and important
component that will reach seniors where
they congregate. However, as you know,
the process is completely voluntary and,
unlike our guardianship cases (which are
referred by the Probate Court), most of
our elder mediations are not coming by
way of court or even attorney referral.
Consequently, many times the second
party to the mediation simply will not
agree to attend.

To the attorneys out there, we would
encourage you to discuss mediation with
your elderly clients as an alternative to
the legal system.

For those who would like to volunteer as mediators,
how can they learn more about your program?
To learn more, please feel free to explore
our website: www.chd-prevention.org or
call Barbara Proctor, Program Director,
or David Harcos, Program Coordinator,
at 925.687.8844. &

— Nicole Mills is a mediator specializing in
elder and civil mediations and is a member of
the Center’s Elder Mediation Panel.
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BISHOP RANCH OFFICE SPACE
Financial planning firm has 2 offices
avail within suite. Rents $800 to $1000/
mo., shared conf. rm, recep area, kitchen.
Great location! Call 925.866.1246.

961 YGNACIO VALLEY ROAD, WALNUT CREEK
Great office! Great attorneys! Great
opportunity! Go for it... 925.938.2460.

LAFAYETTE - CREEKSIDE SETTING
Single office for rent. Creekside setting.
Free parking. Old established law firm.
All the amenities —library, conference rm,
fax, etc. Call Janelle, 925.283.6816.

SAN RAMON FURNISHED SUBLET
2010 Crow Canyon Place. 572 sq ft
office plus use of lobby/reception area.
$950/month. Call 650.289.1400.

WALNUT CREEK
2 offices available, one with secretarial
space. Copier, fax, library/conf room
included. Great location, ample parking.

Call 925.939.2544.

WALNUT CREEK OFFICE SPACE
Class A Bldg. with all amenities near
W.C. BART. Single office available or
sublet 2 office suite (approx. 1000 sq ft).
Call Dan, 925.934.3700.

classfeds

2 CONFERENCE ROOMS FOR RENT
Conveniently located near courthouse
in downtown Martinez (CCCBA office,
704 Main Street). Standard room (seats
10-12): $150 all day/$75 half day. Mobile
room (full - seats up to 30): $200 all
day/$100 half day. Subdivided (seats up
to 10): $75 all day; $40 half day. Both
rooms: $250 all day/$150 half day. $20
hourly rate. Full catering available. Please
contact Manny Gutierrez at 925.370.2549
or mgutierrez@cccba.org.

PROBATE PARALEGAL TO ATTORNEYS
Joanne C. McCarthy. 2204 Concord Blvd.
Concord, CA 94520. Call 925.689.9244.

INDEPENDENT CONTRACTOR
JD on call, short or long-term. Willing
to barter. Sherry Stanley, 925.360.0585,
or www.linkedin.com/in/sherrystanley.

ECO OFFICE SIGNAGE
Signs for office, building, door and win-
dows by 30-year experienced local sign
company — www.EcoSignworks.com
features new eco-friendly materials. Call
925.945.0700 or visit our website.

— WANTED —

Will/Estate Contests
Conservatorships
You handle the estate, we do the contest.
Cases, except conservatorships, often
handled on a contingent fee basis, but can
be hourly. Referral fee where appropriate.

Pedder, Hesseltine,
Walker & Toth, LLP
oldest partnership in Contra Costa County
(52 years)

p 925.283-6816 * £925.283-3683
3445 Golden Gate Way, PO. Box 479
Lafayette, CA 94549-0479
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Walnut Creek, CA 94596
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Just 1/4 mife from Buchanan Airport, near BART. JUST CALL AND WE WILL PICK YOU UP!

Will & Trust Litigation

Elder Abuse Litigation - Conservatorships
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BARR & BARR

ATTORNEYS
318-C Diablo Road + Danville, CA 94526-3443 « (925) 314-9999

Janet M. Li
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John Milgate, Of Counsel
Tracey McDonald, Paralegal

*Certified Specialist, Estate Planning, Trust and Probate Law, The State Bar of California Board of Legal Specialization
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* Deposition Reporting
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